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Introduction 
Lyondellbasell was formed from the merger of Lyondell Chemical and Basell Polyolefins in 2007 

in a leveraged buyout that created the third largest independent chemical company in the 

world.  However, one year after the deal closed, the collapse of the global economy and the company’s 

high debt load resulted in the firm filing for Chapter 11 bankruptcy.  The causes of the bankruptcy and 

the resulting reorganization are illustrative of many of the large LBO deals done at the end of the credit 

bubble.  The +250% equity price return of the reorganized Lyondellbasell, the involvement of private 

equity firms in the reorganization, and novel legal efforts to claw back value from pre-merger equity 

holders all present interesting areas of analysis in this case.   

 

Timeline of Key Events Discussed 
Key Dates Event 
May 6, 2005 Access Industries acquires Basell Polyolefins   
April 15, 2006 Access Industries contacts Lyondell Chemical with $38/share offer 
July 17, 2007 Lyondell and Basell merger announced at $48/share 
December 20, 2007 Lyondell and Basell merger closes 
July 11, 2008 Oil price hits record of $147/barrel 
July 18, 2008 Lyondellbasell 1YR CDS Spreads reach 1000bps 
December 30, 2008 Lyondellbasell begins debt restructuring negotiations 
January 4, 2009 $281 Million loan payment grace period lapses 
January 6, 2009 Lyondellbasell files for Chapter 11 bankruptcy 
February 27, 2009 DIP financing approved by the Court 
June 17, 2009 Fraud lawsuit filed by unsecured creditors 
November 23, 2009 Reliance Industries makes initial bid for Lyondellbasell of $12 Billion 
December 10, 2009 Initial settlement of $300 Million in fraud lawsuit reached 
December 14, 2009 Second Plan of Reorganization filed 
January 8, 2010 Reliance Industries raises bid to $13.5 Billion 
February 16, 2010 Final settlement of $450 Million fraud lawsuit reached 
March 8, 2010 Final Reliance Industries bid of $14.5 Billion rejected 
March 11, 2010 Third and final Plan of Reorganization submitted 
April 30, 2010 Lyondellbasell emerges from bankruptcy 
October 14, 2010 Lyondellbasell re-lists shares on NYSE 
June 11, 2011 Lawsuit against pre-merger Lyondell equity holders filed 
November 1, 2013 Apollo completes exit of Lyondellbasell position for $9.6 Billion gain 
January 14, 2014 Safe Harbor lawsuit initial decision 
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Business Description 
Lyondellbasell is a commodity chemical company with regional headquarters in Houston, Texas 

and Rotterdam, The Netherlands.  It has four product segments that encompass the entire 

petrochemical value chain: Olefins & Polyolefins (O&P) (organized into an Americas and International 

segment), Refining & Oxyfuels, Intermediates & Derivatives, and Related Technology. 

 

Olefins and Polyolefins (O&P) 

Lyondellbasell is one of the largest producers and marketers of olefins and polyolefins in the 

world.  It has substantial economies of scale in the business and produces the most light olefins in North 

America, the most polyethylene in North America and Europe, and the most polypropylene globally.   

 

Olefins (ethylene, propylene, and butadiene) are primarily used as “building blocks” for making 

polyolefins.  The company converts ethane feedstock into ethylene, which is the building block for 

making polyethylene.  Propane is converted into propylene, which is used to make polypropylene.  

Butadiene is used to make rubber, tires, paint, adhesives, nylon clothing, carpets, paper coatings and 

engineered plastics.  Access to low-cost ethane feedstock for Olefin production has given Lyondellbasell 

a significant cost advantage over the last several years relative to its European and Asian competitors, 

which use naphtha as a feedstock. 
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Polyolefins are used in a wide number of end products including carpets, household equipment, 

medical products, automotive parts, toys, sporting goods, and bottle caps.  High Density Polyethylene is 

used to make plastic bags, food containers, bottles, large tanks for storing liquids, and pipe.   Low 

Density Polyethylene is used to make food packaging films, medical tubing, and many other 

products.  The wide variety of uses for polyolefins makes the company’s revenues very sensitive to end 

consumer and industrial demand.   

 

O&P revenue has fluctuated over the years, but it currently makes up about 56% of revenues, 

roughly evenly split between the Americas and the rest of the world. 

Refining & Oxyfuels 
 Lyondellbasell has large heavy high-sulfur crude oil refining operations in the U.S. Gulf Coast 

region and light and medium weight crude oil refining facilities in southern France.  It produces a 

number of refined products (gasoline, diesel, jet fuel) and produces gasoline additives called oxyfuels.   

  

The refining business once made up one third of Lyondellbasell’s revenues but it has been 

increasingly de-emphasized as the company focuses on the O&P business where it has better scale and a 

resource based cost advantage.  

Intermediates & Derivatives 
Lyondellbasell has been gradually growing its intermediate and derivative products business 

from 12% in 2008 to 19% of revenues today.  It primarily produces propylene oxide and its co-products 

and derivatives, which include styrene, isobutylene, and propylene glycol.   

 

Styrene is used to make plastics for packaging, foam cups and containers, insulation, and 

engineering resins.  Isobutylene is used in the manufacture of synthetic rubber and fuel additives such 

as MTBE and ETBE.  Propylene glycol is used to make antifreeze, cosmetics, cleaners, and polyester 

resins for bathroom fixtures and boat hulls. 

Related Technology 
Lyondellbasell also develops polyolefin process technologies and catalysts for internal use and 

licenses the technology to other companies.   
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Causes of Bankruptcy 
Lyondellbasell’s regular filings with the SEC, First Day Affidavit, press releases, and Plan of 

Reorganization lay out the events that led to its bankruptcy.1,2,3,4,5 

Merger of Lyondell Chemical and Basell Polyolefins 
 

In July 2007, Dutch chemical company Basell Polyolefins purchased Houston-based Lyondell 

Chemical for $48 per share (a 45% premium) creating the third largest independent chemical 

manufacturer in the world with over $50 Billion in annual revenues.  Basell was controlled by the U.S.-

based Access Industries owned by Ukrainian-born American financier Leonard Blavatnik. 

 

Basell began efforts to acquire Lyondell in April 2006, originally offering $38 per 

share.  Lyondell’s directors initially rebuffed the offer as being too low.  However, according to 

documents filed by unsecured creditors, senior executives at Access Industries (advised by Merrill Lynch) 

were concerned that the deal would not be viable at $38 per share given the level of debt that would be 

needed to finance the deal.  Nevertheless, a little over a year later, Basell returned with a $48 per share 

offer. 

Prior to the merger, both Lyondell and Basell were better capitalized.  In fact, Lyondell had been 

aggressively reducing its debt with a plan to pay down an additional $2 Billion in December 2008 had the 

merger not occurred.  To complete the $12.5 Billion deal, the combined company borrowed over $21 

Billion with facilities that would allow for the company to draw down additional debt as needed.  Initial 

secured debt funding was provided by many large financial institutions including ABN Amro ($3.4 

1 (FIRST DAY AFFIDAVIT OF ALAN S. BIGMAN, 2009) 
2 (LyondellBasell, 2010) 
3 (LyondellBasell, May 2010) 
4 (THIRD AMENDED JOINT CHAPTER 11 PLAN OF REORGANIZATION, 2010) 
5 (THIRD AMENDED DISCLOSURE STATEMENT ACCOMPANYING THIRD AMENDED JOINT, 2010) 
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Billion), UBS ($2.7 Billion), Citibank ($2.6 Billion), and Merrill Lynch ($2.1 Billion) in addition to Goldman 

Sachs and Access Industries itself.   

Post-Merger Viability 
Looking at Lyondellbasell's balance sheet and considering the highly cyclical nature of the 

chemical business, it now seems fairly obvious that the company had a high default risk from the time of 

completion of the merger in December 2007.  Below we examine the extent to which common risk 

metrics reflected this possibility.     

 

Z’-Score 
Interestingly, despite arguments by Lyondell Chemical’s original management and the creditors 

that the pre-merger Lyondell Chemical had very low credit risk, it was already in the  “grey zone” as 

measured using the Z’ model (we have used the private company model so we can calculate the score 

when Lyondellbasell did not have publicly traded stock).6  Upon completion of the deal in 2007, the 

firm’s Z’-score actually improved slightly to 2.16 (still within the “grey zone”) as deterioration in the 

leverage components of the score were offset by improvements in sales and earnings 

components.  However over the course of 2008, the Z’-score declined to well within the “distress” 

zone.  From the Z’-score, it appears Lyondell Chemical was at least a moderate credit risk even before 

the acquisition.  At least based on this metric, though, the combined entity was not immediately in any 

higher danger of default if strong sales and profit had persisted. 

Z' Score Analysis (End of Year) 
 2006 2007 2008 2009 2010 2011 2012 2013 Weight Component Formula 
X1  0.145 0.058 -0.739 -0.124 0.354 0.281 0.297 0.333 0.717 (Cur Assets - Cur Liabilities)/Total Assets 

X2 0.056 0.022 -0.225 -0.335 0.063 0.037 0.053 0.147 0.847 Retained Earnings/Total Assets 

X3 0.079 0.108 -0.020 0.012 0.114 0.180 0.199 0.197 3.1 EBIT/Total Assets 

X4 0.206 0.055 -0.172 -0.242 0.846 0.873 0.857 0.846 0.42 BV Equity / BV Liabilities 

X5 1.344 1.747 1.483 1.093 1.468 2.002 1.927 1.711 0.998 Sales / Total Assets 

           
Z'-Score 1.823 2.162 0.625 0.655 2.479 3.156 3.157 3.037   

 

Credit Ratings 
Prior to the acquisition, Lyondell Chemical had been rated BB- by S&P.7  The rating was reduced 

to B+ after the acquisition and reduced two more notches to B- as the company approached default 

6 All financial data via Capital IQ.  Adjustments have been made from standard calculations to handle averaging of 
assets upon acquisition of Lyondell.   
7 Ratings via Bloomberg 
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during 2008.   Comparing these ratings to historical default losses, the pre-merger Lyondell had 

approximately a .96% chance of defaulting within one year and 10.79% chance within 5 years.  However, 

S&P was slow to downgrade the company as it deteriorated in 2008, only downgrading it to B- before it 

jumped to SD (Selective Default) in December 2008.  Even a B- rating would only imply a 2.88% chance 

of default within 1 year and a 28.27% chance within 5 years.   

S&P Rating History of Lyondell 
Date Rating Related Event 1 YR Historical PD 5 YR Historical PD 

6/26/2007 BB- Acquisition announced >.96% >10.79% 
11/28/2007 B+ Acquisition closing <2.88% <28.27% 

8/21/2008 B Feedstock Volatility 2.88% 28.27% 
11/14/2008 B- Feedstock Volatility >2.88% >28.27% 
12/30/2008 SD Restructuring talks announced N/A N/A 

2/16/2009 D  N/A N/A 
 

CDS Spreads 

Based on the standard ISDA model 

and assuming no recovery, the market 

implied a very low probability of default 

(1.93% within 1 year and 13.37% within 5 

years) for Lyondell Chemical prior to the 

merger.8  1 year spreads increased 

substantially after the merger to 302 bps at 

the end of 2008 from 37 bps at the 

beginning of the year, but this still implied a 

relatively low 4% chance of 

default.  Spreads widened throughout the 

year and the curve gradually inverted.  By 

September 2008 both 1 year and 5 year spreads were over 2000 bps, and bankruptcy was all but 

assured by late December.  While the market clearly saw the combined entity as more risky than stand-

alone Lyondell Chemical, it was evidently not apparent to the markets in early 2008 that default was 

certain or even likely. 

 

8 Spreads are from CMA via Capital IQ.  Implied default probabilities calculated using Bloomberg CDSW. 
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Regardless of the CDS market and rating agency response, the combined entity had a book 

liability to equity ratio of over 18x and an EBITDA interest coverage ratio of only 1.82x in a cyclical 

industry with high operating leverage.  Thus, it seems the deal was a product of the loose credit 

standards at the time, and the market and rating agencies bought into the idea that the boom would 

continue.   

 

Economic Crisis 
Almost as soon as the deal was finalized in December 2007, the global economic crisis began to 

impact the combined firm.   

 

From a cost perspective, crude oil 

and other input prices became 

increasingly volatile.  First, oil prices 

increased dramatically from an already 

record nominal price of $92/barrel at the 

completion of the deal to $147/Barrel by 

July 2008—forcing the company to 

purchase naphtha feedstock at rapidly 

increasing prices. However, by December 

2008 as the economic crisis took hold, oil 

prices had declined to less than 

$45/barrel.  Simultaneously, demand 

from major customers in the automotive and construction industry dropped off rapidly and hurricane 

activity in the Southern United States forced delays, shutdowns, and the use of suboptimal feedstock at 

many plants.  Revenue declined from $15.6 Billion in the 2nd quarter to $8.2 Billion in the 4th 

quarter.  The company had bought feedstock during a period of high oil prices and had to sell its end 

products when prices collapsed, which caused the firm’s gross margin to fall to negative $1.4 Billion 

before considering any other costs, including the firm’s almost $1 Billion in interest due in Q4 

2008.  Lyondellbasell’s efforts to idle plants and sell its toluene diisocyanate business, provided some 

liquidity, but not nearly what the firm needed to counteract the external pressures it faced. 
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Compounding the problem was that the borrowing base under the firm’s working capital 

facilities was related to the value of inventory.  As the price of oil and the firm’s work-in-progress and 

ending inventories collapsed, this borrowing base fell below the outstanding amounts borrowed 

necessitating immediate repayment.   

 

In early December 2008, Lyondellbasell missed a $281 million debt and interest payment. On 

December 30, 2008 the firm attempted to draw down on an unused $750 Million revolving credit facility 

provided by an affiliate of Access Industries to make the payment.  However, Access claimed that the 

firm was in default on the underlying Credit Agreement and refused the request to draw on the 

facility.  On January 4, 2009 the 30 day grace period on the $281 million lapsed.  Lyondell Chemical (the 

American operating subsidiary) filed for bankruptcy protection on January 6, 2009 barely over a year 

after the closing of the merger with over $23 Billion in long-term debt and an additional $5 Billion in 

other liabilities.  Over the next year, many of the European operating subsidiaries would also be pulled 

into the restructuring process to shield them from Lyondell creditors.   
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Reorganization Overview 

Allegations of Fraud 
In July 2009, the official committee of unsecured creditors sued Access Industries and the banks 

that funded merger for $22 Billion, claiming the combined company never had any chance of success 

and that Access and its advisors were attempting to earn fees and “empire build” when they pursued 

the merger.9  The lawsuit included emails from executives within Access expressing concern to Blavatnik 

that they were overpaying for Lyondell with one saying in an email that “we are putting a lot of debt on 

to the combined entity just because the financial markets will let us. This may not be prudent in the long 

term.”10 

 

Blavatnik defended himself against allegations of fraud by noting that he had equity invested in 

the merged company.  Many of the other financial institutions named in the lawsuit made similar 

defenses as they also held Lyondellbasell’s debt as it collapsed.  Nevertheless, unsecured creditors who 

stood to receive virtually nothing in a cram down situation implicitly threatened to use the lawsuit to 

hold up the company in bankruptcy. 

 

In December 2009, the law firm representing the unsecured creditors, Cadwalader, Wickersham 

& Taft reached a $300 Million settlement with a group of banks headed by Citigroup to settle the 

lawsuit.11  However, Edward Weisfelner, a lawyer representing a group of unsecured creditors, claimed 

that Cadwalader had a conflict of interest in the settlement negotiations since it had long-standing 

relationships with many of the financial institutions it was negotiating with.  It was revealed that several 

of the lawyers working on behalf of the Lyondellbasell creditors were also actively representing Merrill 

Lynch in other bankruptcy cases.12 

 

Eager to exit bankruptcy as quickly as possible, in February 2010 Lyondellbasell sweetened the 

deal by adding $150 Million in equity to the $300 Million in cash previously negotiated.13  The unsecured 

creditors agreed to the deal, which removed one of the final barriers for Lyondellbasell to exit 

bankruptcy.   

9 (Bullock, 2009) 
10 (Steffy, 2009) 
11 (MCLAUGHLIN, LyondellBasell Inks Settlement Over Merger Lawsuit, 2009) 
12 (MCLAUGHLIN, Unsecured Creditors Slam Lyondell’s Law Firm, 2010) 
13 (Chasan, 2010) 
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Separately, the official committee of unsecured creditors motioned the court to stop the post-

petition adequate protection interest payments that Lyondellbasell was making to the Senior Secured 

creditors during the bankruptcy process, which had amounted to over $440 Million by September 2009.  

The committee claimed that the enterprise value of the firm had fallen below the first lien claims, so 

payments should be stopped.  While the judge agreed that the first lien notes appeared to be under-

secured, stopping payments would have violated the terms of the DIP financing and been disruptive to 

the process, so he permitted the payments to continue.14 

Reliance Industries Investment Effort 
Concurrent with negotiations with creditors in November 2009, Reliance Industries, an Indian 

conglomerate with a large refining and chemicals business, offered to make a cash investment in 

Lyondellbasell that valued the company at $9-12 Billion.  Execution of the deal would have created a 

company with $80 Billion in combined revenue.  The offer was structured to give Reliance majority 

voting control with only a minority stake in the company, but the deal provided creditors the 

opportunity to receive a cash recovery instead of receiving stock or new debt. 15  

 

Lyondellbasell rejected the initial offer claiming that Reliance undervalued the 

company.  Reliance increased its offer to $13.5 Billion and then again to $14.5 Billion in February 

2010.  The $14.5 Billion offer was on the lower end of Evercore’s estimate of firm value of $14.2 - $16.2 

Billion, which was the baseline being used in creditor negotiations, and it was well below an earlier Duff 

& Phelps valuation of $20.6 Billion.16   

 

Some creditors wanted Lyondellbasell to further pursue the deal with Reliance believing they 

would receive a better mix of cash and equity.  The unsecured creditors committee requested 

permission from the court to submit their own reorganization plan that would include Reliance.   Citing 

the complexity of the case and the antagonism created by the fraud lawsuit, the judge extended the 

exclusivity period, so no other plan was ever presented.  In March 2010, Lyondellbasell filed documents 

with the court indicating that the deal did not provide enough value and saying that the company would 

continue under the currently negotiated plan with creditors. 

14 (Emery, 2010) 
15 (SPECTOR, 2010) 
16 All financial estimates via the plans of reorganization filed with the court 
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At the time, many analysts believed that at 10x earnings, Reliance was paying a fair and possibly 

too high of a price for Lyondell.  In hindsight, given that Lyondellbasell is now worth nearly $50 Billion, 

Reliance could have bid substantially more and still made a strong return on an investment.   

 

Court filings indicate some of the reasons Lyondellbasell gave for why the deal didn’t go 

through.17  There were concerns that an Indian company would be unable to quickly execute a foreign 

takeover (this would have been the largest ever foreign takeover by an Indian company) or achieve the 

proposed operational enhancements and synergies.  This gave Lyondellbasell management cover in 

claiming that any deal with Reliance would be riskier than an agreement between just them and 

creditors.   

 

Even if Reliance had addressed some of the concerns or made a higher bid, the deal still might 

not have occurred.  By the time of the final rejection of Reliance’s bid, an agreement with Apollo, Ares, 

and Access Industries to backstop a Rights offering had already been made.  Along with recoveries on 

the debt they had bought, this gave the private equity firms effective control over the reorganized 

company.  Because Reliance’s bid was structured to give it control over the board, the private equity 

firms were certainly opposed to the acquisition because they would have lost their control positions.18   

Creditor Recoveries 
The negotiations discussed above resulted in three plans of reorganization being filed with the 

court before the final one was approved.  The merged company’s complicated legal structure, numerous 

tranches of debt, and widely differing valuations from financial advisors resulted in a very complicated 

reorganization plan.  Duff & Phelps had initially given the reorganized company an enterprise value of 

$19.1 Billion, but several months later Evercore provided an estimated value of $15.5 Billion with most 

of the difference coming from differences in estimates of future cash flow. 

17 (Shrivastava, 2010) 
18 (Gopalakrishnan, 2013) 
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Upon entering bankruptcy, Lyondellbasell requested and received permission from the court to 

receive DIP Financing in three tranches consisting of $3.25 Billion in roll-up financing of the Senior 

Secured debt, up to $3.25 Billion in term loans, and a $1.52 Billion revolving credit facility.19  In addition 

to total fees estimated at 700 bps, the term and roll-up financing paid Libor + 1000bps, and the revolver 

paid Libor + 700 bps.20  The difficulty of obtaining DIP financing in early 2009 gave the secured creditors 

an opportunity to effectively move up their place in the waterfall and earn a high interest rate by 

providing the needed financing.21  The primed Senior Secured and Bridge lenders received “adequate 

protection” in the form of replacement liens and a guarantee of post-petition interest, which amounted 

to over $400 Million. 

 

Upon exit, the DIP Roll-Up claim was converted into a third lien note at 100% of the original face 

value of the debt.  The rest of the DIP claim was repaid in full with the issuance of $3.25 Billion in new 

first lien notes.  These first and third lien notes provided the reorganized firm’s debt.  

 

The two biggest classes of debt, the Senior Secured claims ($9.45 Billion) and the Secured Bridge 

Loan claims ($8.3 Billion) experienced very different recoveries. The Senior Secured claimants received 

much of the reorganized company’s new equity. The amount received varied slightly based on the exact 

subsidiary lent to but the ultimate recovery was approximately 66-77% based on Evercore’s projections 

of equity value.  On the other hand, the Bridge Loan only received 5% of the reorganized company, 

which amounted to a recovery of 6.3%.   

19 (Lyondell Chemical Company, 2009) 
20 (Kellerhals, 2009) 
21 (Kary, 2009) 

Summary of Creditor Recoveries 

  
Amount ($B) Recovery Consideration 

Secured Claims 

Tax & Administrative 0.283 100% Cash 
“New Money” (Term/ABL) DIP 2.82 100% Cash 
DIP Roll-Up 3.25 100% Third-Lien Notes 
Senior Secured 9.45 66-77.2% Equity 
Bridge Loans 8.297 6.30% Equity 
Other 0.32 100.00% Debt/Reinstatement 

Unsecured Claims General Unsecured 3.117 0-100% Equity + Cash 
2015 Notes 1.351 0-15.7% Equity + Cash 

Equity Equity 0 0% None 
*This chart is a simplification of the DIP financing and 17 classes and sub-classes identified by the 
approved plan of reorganization.  Equity recoveries are based on Evercore’s valuation.  
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This return for the secured creditors passes the best interests test.  The midpoint liquidation 

value for the company was only $4.5 Billion.  As noted in the appraisers report, current depressed 

market conditions were considered when determining what tangible and intangible assets could be sold 

for at the time.  Had the company been liquidated for this amount, the DIP claims would have received a 

41% recovery, the Senior Secured lenders would have received an 8% recovery, and the Bridge Loans 

would have received nothing.  Thus, the low recovery for the subordinated Secured Bridge Loan claims 

in the plan does not seem inherently unfair because even if the liquidation value was overly 

conservative the secured lenders had lent money well beyond the liquidation value of its collateral.   

 

Unsecured creditors were expected to receive virtually no recovery—CDS contracts for 

LyondellBasell’s notes settled for only 2 cents.22  2015 Noteholders and the general unsecured claimants 

would ultimately get a payout from the $450 Million fraud claim settlement resulting in a recovery of 

between 0%-16.8%.   Interestingly, this payout resulted in many of the unsecured lenders receiving a 

recovery higher than the Secured Bridge Loans.  Lyondellbasell’s equity was wiped out. 

 

Critically, a Rights offering was made to provide cash to the reorganized entity.  The offering was 

backstopped by Apollo, Ares, and Access.  This offering effectively allowed many of the original lenders 

to “double down” on the success of the merged company.  According to Form 10 filed with the SEC, the 

Rights offering combined with secured debt bought at a heavy discount resulted in Apollo owning 25% 

of the company after emergence with Access and Ares both owning approximately 7%.23  Apollo later 

reported that it had accumulated a 29% stake in the company.24   

The Reorganized Company 
Lyondellbasell used the bankruptcy process to substantially improve its financial position and set 

itself up for the success it has seen since then.   

 

First, the company dramatically reduced its net debt load from over $23 Billion to less than $6 

Billion.  This gave the company a long-term debt to book equity ratio of .67, which was substantially 

better than before the bankruptcy (when book equity was negative) and lower than the industry 

22 (Sakoui, 2009) 
23 (LYONDELLBASELL INDUSTRIES N.V., April 28, 2010) 
24 (Carey, 2013) 
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average at the time of approximately 1.1x per Capital IQ.  This reduced its fixed interest payments 

making the company much more resilient and able to survive the cyclicality endemic to the chemical 

industry.  The $2.8 Billion Rights offering also provided the company with the liquidity necessary to 

handle short-term fluctuations without needing to draw down on credit facilities with volatile borrowing 

bases. 

 

Lyondellbasell managed to negotiate a plan that resulted in almost no key assets being sold to 

pay creditors.  With the company in danger of bankruptcy almost immediately after the merger, many of 

the synergies promised by the merger had not been executed.  Bankruptcy protection gave 

management time to execute on these plans.  The new management team headed by CEO Jim Gallogly 

successfully cut $1 Billion in annual fixed costs (particularly in its oil refining operations) and reduced 

headcount by 3,000.25  It also retooled some plants in the United States to use ethane and propane as 

feedstock and began a series of investments to lower energy costs at its plants worldwide.   

 

Despite the challenges highlighted here, the bankruptcy process lasted only 16 months, a 

relatively short time compared to other chemical manufacturer bankruptcies.26    

 

25 (Bewley, 2010) 
26 (ICIS News, 2010) 
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Lyondellbasell Pre- and Post- Filing Income Statement (Simplified and Annotated) 
Date Q1 2008 Q2 2008 Q3 2008 Q4 2008 Q1 2009 Q2 2009 Q3 2009 Q4 2009 Q1 2010 Q2 2010 Q3 2010 

Revenue 12,765.0 15,599.0 14,086.0 8,256.0 5,900.0 7,499.0 8,612.0 8,817.0 9,755.0 10,484.0 10,302.0 

Cost Of Goods Sold 12,074.0 14,805.0 13,468.0 9,684.0 5,792.0 7,158.0 7,956.0 8,601.0 9,107.0 9,149.0 9,043.0 

  Gross Profit 691.0 794.0 618.0 (1,428.0) 108.0 341.0 656.0 216.0 648.0 1,335.0 1,259.0 

Selling General & Admin  264.0 312.0 302.0 294.0 207.0 227.0 199.0 192.0 217.0 220.0 204.0 

R & D Exp. 51.0 54.0 42.0 47.0 42.0 25.0 38.0 40.0 41.0 37.0 35.0 

  Operating Income 376.0 428.0 274.0 (1,769.0) (141.0) 89.0 419.0 (16.0) 390.0 1,078.0 1,020.0 

Net Interest Expense (453.0) (478.0) (585.0) (891.0) (425.0) (498.0) (441.0) (413.0) (409.0) (419.0) (182.0) 

Other 21.0 38.0 35.0 (22.0) 13.0 93.0 (33.0) (73.0) (145.0) 45.0 (72.0) 

  EBT Excl. Unusual Items (56.0) (12.0) (276.0) (2,682.0) (553.0) (316.0) (55.0) (502.0) (164.0) 704.0 766.0 

Writedowns and Other 52.0 9.0 18.0 (5,237.0)* (891.0) (124.0) (928.0) (908.0) 184.0 6,840.0** (45.0) 

  EBT Incl. Unusual Items (4.0) (3.0) (258.0) (7,919.0) (1,444.0) (440.0) (983.0) (1,410.0) 20.0 7,544.0 721.0 

Income Tax Expense (15.0) 13.0 (121.0) (729.0) (432.0) (87.0) (332.0) (560.0) 12.0 (1,299.0) 254.0 

  Net Income 19.0 (14.0) (136.0) (7,190.0) (1,016.0) (351.0) (650.0) (848.0) 10.0 8,896.0 474.0 

  
In bankruptcy at quarter end 
*$5.2B Goodwill Write-down 
**Fresh-Start Accounting Adjustment 
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Lyondellbasell Pre- and Post- Filing Balance Sheet (Simplified and Annotated) 
Date Q1 2008 Q2 2008 Q3 2008 Q4 2008 Q1 2009 Q2 2009 Q3 2009 Q4 2009 Q1 2010 Q2 2010 Q3 2010 
ASSETS                 
  Total Cash & ST Investments 2,410.8 2,527.3 2,185.6 890.0 712.0 764.0 640.0 569.0 539.0 3,753.0‡‡ 4,832.0 
Receivables 6,239.8 6,809.3 5,839.1 2,585.0 2,710.0 3,273.0 3,374.0 3,287.0 3,642.0 3,533.0 3,800.0 
Inventory and Other 5,594.0 6,664.6 5,964.4 3,963.0 3,786.0 4,039.0 3,963.0 4,396.0 4,536.0 5,400.0 5,311.0 
  Total Current Assets 14,244.6 16,001.3 13,989.2 7,438.0 7,215.0 8,076.0 7,977.0 8,252.0 8,717.0 12,687.0 13,943.0 
Net Property, Plant & Equipment 17,753.9 17,899.1 16,958.7 16,391.0 15,372.0 15,351.0 15,299.0 15,152.0 14,687.0 6,839.0** 7,216.0 
Long-term Investments 2,459.8 2,497.4 2,358.7 2,379.0 2,119.0 2,167.0 2,047.0 2,119.0 2,095.0 2,018.0 2,083.0 
Other Intangibles 7,925.6 7,736.2 7,689.8 2,443.0 2,724.0 2,581.0 2,320.0 2,238.0 2,086.0 1,684.0 1,683.0 
Total Assets 42,383.9 44,134.1 40,996.4 28,651.0 27,430.0 28,175.0 27,643.0 27,761.0 27,585.0 24,289.0 26,030.0 
            
LIABILITIES            
Accounts Payable 4,683.8 5,397.7 4,026.5 2,662.0 1,683.0 2,909.0 1,780.0 2,730.0 2,697.0 2,526.0 2,562.0 
Accrued Exp. 1,301.1 1,455.7 1,410.2 1,723.0 1,488.0 1,858.0 1,363.0 1,786.0 1,706.0 1,198.0 1,513.0 
Short-term Borrowings - 3,652.5 3,324.2 774.0 5,613.0 5,995.0 5,912.0 6,182.0 6,675.0 557.0† 518.0 
Curr. Port. of LT Debt 3,865.5 1,428.9 1,451.0 23,087.0* 10,483.0 9,345.0 501.0 698.0 487.0 8.0 8.0 
Other Current Liabilities 538.2 761.7 226.6 355.0 235.0 269.0 264.0 290.0 178.0 445.0 446.0 
  Total Current Liabilities 10,388.6 12,696.5 10,438.4 28,601.0 19,502.0 20,376.0 9,820.0 11,686.0 11,743.0 4,734.0 5,047.0 
            
Long-Term Debt 22,358.5 21,065.4 21,418.6 304.0 8,546.0 9,864.0 18,882.0 18,675.0 18,826.0 6,745.0†† 6,799.0 
Other Long Term Liabilities 7,029.7 7,229.5 6,670.9 5,692.0 6,486.0 5,316.0 6,966.0 6,247.0 5,880.0 2,880.0†† 3,241.0 
Total Liabilities 39,776.8 40,991.4 38,527.9 34,597.0 34,534.0 35,556.0 35,668.0 36,608.0 36,449.0 14,359.0 15,087.0 
            
Additional Paid In Capital 862.7 857.7 767.0 623.0 623.0 623.0 623.0 623.0 623.0 9,850.0 9,859.0 
Retained Earnings 1,738.0 2,272.4 1,562.2 (6,440.0) (7,464.0) (7,811.0) (8,460.0) (9,313.0) (9,303.0) 342.0 816.0 
Comprehensive Inc. and Other (164.6) (160.5) (36.6) (264.0) (380.0) (314.0) (312.0) (286.0) (295.0) (324.0) 207.0 
  Total Common Equity 2,436.1 2,969.5 2,292.6 (6,081.0) (7,221.0) (7,502.0) (8,149.0) (8,976.0) (8,975.0) 9,868.0‡ 10,882.0 
Minority Interest 171.0 173.1 175.9 135.0 117.0 121.0 124.0 129.0 111.0 62.0 61.0 
Total Equity 2,607.0 3,142.7 2,468.5 (5,946.0) (7,104.0) (7,381.0) (8,025.0) (8,847.0) (8,864.0) 9,930.0 10,943.0 
Total Liabilities And Equity 42,383.9 44,134.1 40,996.4 28,651.0 27,430.0 28,175.0 27,643.0 27,761.0 27,585.0 24,289.0 26,030.0 

  In bankruptcy at quarter end 
*   Most long-term debt reclassified to short-term upon selective default 
** PP&E adjusted to fair value as part of Fresh Start Accounting adjustments 
†   $6.5B DIP Financing paid-off 
†† Old Debt written-off.  New 1st and 3rd Lien Notes issued. 
‡   Fresh Start Accounting adjustment 
‡‡ Completion of $2.8B Rights Offering 
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Post-Bankruptcy Performance 

Strong Firm Performance 
Lyondellbasell has had very strong share 

price performance since emerging from bankruptcy 

in 2009.  Technological advances in horizontal 

drilling or “fracking” have driven this strong 

performance.   Fracking has dramatically increased 

the production of natural gas liquids such as ethane 

and propane in the United States.  This shale gas 

boom accelerated in 2009 after the first major 

investments made in 2008.  Access to a low-cost 

ethane feedstock in the United States has given the 

firm a significant cost advantage relative to its European and Asian competitors, which use naphtha (an 

oil derivative) as a feedstock.  Naphtha is priced based on oil, so its prices have remained high while 

ethane prices have declined due to the increased supply.   

 

 The firm’s outperformance is driven almost entirely by higher margins from cheap ethane in the 

United States.  Falling prices improved cash margins from $80/MT to $300/MT.  To leverage its cost 

advantage, Lyondellbasell retooled plants to use ethane and propane as inputs and reopened long-

closed plants.27  Lyondellbasell has also increased capital investment plans to almost twice what it 

27 (Shuak, 2014) 

18 |  P a g e
 

                                                           



Geographic Ethane Cost Curve 

Lyondellbasell Ethylene Feedstock Flexibility 

originally planned in 2009 as new opportunities have become available.  The company has also de-

emphasized its focus on the lower margin oil-refinery business.28 

 

At the same time, refineries in Europe have 

suffered from overcapacity, under-investment in 

efficiency, political pressure to keep money-losing 

plants open (contributing to overcapacity), weak 

local demand, and severe price competition from 

North America.  Most European refineries were built 

between 1945 and 1965.  Because of their age and 

because they have been starved for maintenance 

capital, their Nelson Complexity Index (a measure of 

refinery efficiency) is chronically much lower than their US counterparts’.  US plants have more flexibility 

in term of production and therefore are able to “arbitrage” the spread between 

products.  Lyondellbasell’s operations in Europe are impacted by these inefficiencies like its competitors, 

but its results in North America have more than offset these issues.   

  

28 (Ovelmen) 
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Despite the gains, several risks persist for the 

company.  Saudi Arabia is lower on the cost curve than US, 

European, and Asian ethylene producers.  If the Saudis 

dramatically increase their ethylene production capacity, ethylene 

prices would decline and global capacity utilization would decline, 

which would hurt Lyondellbasell’s prices, volumes, and margins.  

Additionally, ethylene demand is extremely cyclical because 

ethylene is used as an input in manufacturing.  If global economic 

activity slows, ethylene demand falls faster than supply causing 

ethylene price declines, which would hurt the firm’s margins. 

 

 The performance of 

Lyondellbasell’s competitors has been tied 

to the portion of their product mix that 

comes from O&P production and if they are 

geographically situated to take advantage 

of the shale boom.  For instance, Westlake 

Chemical, which focuses on O&P 

production and has most of its production 

facilities in the United States, has 

performed even better than 

Lyondellbasell.  On the other hand, Dow 
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Chemical (which generally operates further along the value chain) and Chevron (which has more focus 

on production and refining) have not performed as strongly. 

A Review of Financial Advisor Estimates 
As of May 6th, 2014, Lyondellbasell's market capitalization was $49.57B.  Discounting that value 

back at the firm’s approximately 14% cost of equity indicates that upon emergence from bankruptcy in 

early 2010 the company would have been worth $29.35B—much higher than the $15.2B estimated by 

Evercore and the $20.6 Billion estimated by Duff & Phelps at the time.  Most of this difference is due to 

differences in earnings over that time driven by the factors discussed above.   

Lyondellbasell 2009 Projected Results (Evercore Projection) 
 2008 2009 2010 2011 2012 2013 
Revenue 50,706 30,825 36,768 33,922 38,063 41,597 
Growth  -39% 19% -8% 12% 9% 
Gross Profit 670 1,318 947 1,305 2,523 2,769 
Margin 1.3% 4.3% 2.6% 3.8% 6.6% 6.7% 
EBITDA 1,141 1,712 1,398 1,970 2,245 3,081 
Margin 2.3% 5.6% 3.8% 5.8% 5.9% 7.4% 
 

Lyondellbasell Actual Results 
 2008 2009 2010 2011 2012 2013 
Revenue 50,706 30,828 38,939 48,183 45,352 44,062 
Growth  -39% 26% 24% -6% -3% 
Gross Profit 670 1,321 4,035 5,452 5,754 6,097 
Margin 1.3% 4.3% 10.4% 11.3% 12.7% 13.8% 
EBITDA 1,141 2,047 4,068 5,208 5,602 6,046 
Margin 2.3% 6.6% 10.4% 10.8% 12.4% 13.7% 
 

During the reorganization, the financial advisors’ projected financial statements predicted that 

the company would be much less successful than it was, in terms of both revenue and margins.  As seen 

in the adjacent tables, the EBITDA margins were higher than projected each year after 2009 by a 

significant amount.  According to the projections, the company would not have generated enough cash 

to pay a dividend or repurchase shares.  Instead, Lyondellbasell produced significant free cash flow, paid 

dividends as early as 2011, and started repurchasing shares in 2013. 

 

While the full effect of the shale gas boom was not yet clear in 2009, the spread between the 

gas price in the US and Japan was already wide and the spread with Europe was growing.   Considering 

the number of new natural gas projects underway in North America at the time, it may have been 
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possible to forecast that this trend would continue.  In fact, these important considerations appeared 

nowhere in the plan.   

 

Additionally, the financial advisors expected that chemical manufacturers would trade at a 5-7x 

multiple to EBITDA while Lyondellbasell currently trades at 8.2x, which is in line with the current 

industry median.  Of course, 2014 multiples are higher because the context is different (lower equity risk 

premium, lower interests rates, etc.).  However, using an enterprise value of only 6x EBITDA at the low 

point of the cycle may have been too conservative.   

 

                Furthermore, the potential option value of the company was not fully considered or leveraged 

in the reorganization plan.  Considering the price volatility of the inputs and outputs, it would have been 

wise to consider a more substantial upside scenario to the company’s equity value.  When the company 

filed for bankruptcy protection in January 2009, the VIX index was well above historical levels at 43, 

which meant that investors were willing to pay high premiums to be long options.  The option value for 

Lyondellbasell was even higher than for most companies in the industry because it had more flexibility in 

its production inputs.   

Performance of Other Consideration 
The creditors that received new first or third lien debt have performed well as interest rates 

have fallen further.  As of 2014, Lyondellbasell has received an investment grade rating of BBB+.  This 

raises the question of whether more debt should have been included in the plan of reorganization.  The 

reorganized company had an EBITDA interest coverage ratio of 6.8x, a free cash flow interest coverage 

ratio of 5.3x, and a total debt to book equity ratio of 1.4x.  Thus, it may have been feasible for the firm 

to include more than $6.5 Billion in debt as part of the reorganization.  However, considering the 

volatility of the firm, the lumpiness of its capital expenditures (free cash flow interest coverage dipped 

down to 1.0x in several subsequent quarters as plants came back online), and that option adjusted 

spreads on high yield debt were still above historic averages in late 2009 and early 2010, the decision 

not to issue more debt as part of the plan was not unreasonable.  

 

Including out-of-the-money warrants or convertible debt as part of the plan may have allowed 

for higher recoveries for impaired classes.  Including instruments with optionality in the  reorganization 

would have captured the value of the volatility discussed above and may have allowed some recovery to 

the subordinated secured creditors even if the full value of the equity was not realized at the 
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time.  Instead, the optionality of the firm’s underlying assets was effectively captured by the private 

equity firms that bought senior secured debt that was converted into equity. 

Creditor Recovery Reevaluated in Light of Achieved Value 
The additional $14B in value the firm achieved above its cost of equity that was not included in 

Evercore’s estimate would have allowed wider distribution of the equity to other impaired 

classes.  Senior Secured Claims (which had an approximately $3 Billion loss on a 66% recovery) would 

have been deemed to receive a 100% recovery.  More critically, the $8.3B in Bridge Loan claimants who 

received virtually nothing in the reorganization would have also received a full recovery.  The general 

unsecured and 2015 Noteholders would have been able to receive a recovery of approximately 50% 

instead of the very small recoveries they actually received.  

 

These potential recoveries call in to question whether or not the reorganization was fair and 

equitable given the information that was known at the time.  While the financial projections may have 

been overly conservative as discussed above, we believe that the full value of reorganized Lyondellbasell 

has only become apparent as the extent and impact of the shale gas boom has become clear and the 

company successfully executed on its strategic goals.  

 

To further analyze if the implied valuation was reasonable given expectations at the time, we 

looked at what other sources besides the two financial advisors consulted in the plan of reorganization 

thought about the value of the company at the time.  As discussed previously, many commentators 

believed that the implied $14.5 Billion value Reliance Industries placed on the bankrupt Lyondellbasell 

was reasonable and possibly too high.  When the equity shares were relisted in October 2010, many 

analysts believed that the stock was undervalued.  For instance, when the stock was first re-listed and 

trading at $22.45, JP Morgan research put a target price of $32.00 per share.29  However, since a year 

had lapsed since the financial advisor valuations and the overall market had improved dramatically in 

that time, we do not believe this is a cause for concern.  From a longer-term perspective, no analyst at 

the time had a target price anywhere near the current $94 per share price or predicted margins or 

trading multiples similar to what Lyondellbasell has achieved.      

 

29 (Zekauskas, 2010) 
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The only investors who seemed to believe the potential value of the company’s equity could be 

substantially higher were the private equity companies.  Thus, given the information and views that 

existed at the time, it does not appear that the creditors agreed to an inherently unfair deal although it 

may have been preferable to include warrants in the plan.   
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Private Equity Actions  

Summary of Involvement 
Initially, it looked as though the Lyondell and Basell merger had been disastrous for private 

equity firms.  Blavatnik’s Access Industries’ initial equity investment of $1.1B in Basell (valued at $5B-

$10B at the time of the Lyondell acquisition) was wiped out.  Blavatnik’s loss was partially mitigated by 

$463M in management fees and dividends the firm paid out to Access Industries before the default, but 

it was still a significant loss.30  Apollo had invested more than $2 Billion in Lyondellbasell’s debt at a wide 

range of prices and was believed to be only slightly above breakeven on the investment upon the exit of 

bankruptcy.  However, Access and other private equity firms made a number of moves as Lyondellbasell 

became distressed and throughout the reorganization process that allowed them to earn a substantial 

return.   

 

 In 2008 as the value of Lyondellbasell’s senior secured debt fell, the banks that had backed the 

secured lending (Citigroup, Goldman, etc.) sold their positions at deepening discounts to Apollo and 

Ares.  Both companies suffered losses as the value of the debt plummeted upon bankruptcy in early 

2009.  However, both firms continued to buy up the Senior Secured debt and also agreed to backstop 

the Rights offering along with Access Industries as part of the Reorganization Agreement.  

 

Upon exiting bankruptcy, Apollo owned 25% of the company and Access Industries and Ares 

owned 7% each.   Apollo increased its investment to 29% once the shares were listed and Access 

Industries spent $1.8B to increase its position to 16%.  Once the positions were established, the firms 

placed several senior people on the Board (including Apollo co-founder Joshua Harris) to ensure that 

management execution was in their favor. Apollo gradually sold its position through share offerings over 

time and netted $9.6 Billion by the time it exited completely—one of the most successful private equity 

deals of all time.31  Blavatnik’s position is worth more than $6.2 Billion today, more than reversing his 

loss taken during the bankruptcy.32   

 

 

30 (Vardi, How Billionaires Lost And Made Fortunes In LyondellBasell, 2011) 
31 (Sender, Private equity: Apollo’s charge to the top, 2014) 
32 (Vardi, Forbes, 2013) 
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Many private equity firms took 

advantage of the financial crisis to raise 

money.  Capital invested in distressed private 

equity funds increased from 3% of the total 

closed in 2006 to 8% in 2008 when total 

commitments made to 39 funds was $52.1 

Billion. This number fell in 2009 but has 

increased since then—suggesting investors 

and sponsors believe there will be similar 

distressed opportunities in the future.  During 

the financial crisis, private equity firms took control of other distressed businesses besides 

Lyondellbasell.  For instance, Apollo, Oaktree, and Sankaty Advisors bought the debt of the bankrupt 

Aluminum producer Aleris in 2009.  By doing so, Apollo managed to gain control of the company for half 

of what TPG Capital had paid for it in 2006.   

Evaluation of Actions 
In past transactions, private equity firms have been accused of taking actions that harm other 

stakeholders to benefit themselves, so it is important to analyze whether they disadvantaged any other 

groups during the restructuring process.   

 

The Senior Secured lenders and secured Bridge lenders were two of the biggest losers in the 

bankruptcy.   The Senior Secured lenders sold their positions and thus never received the rapidly 

appreciating equity value.  These secured lenders were sophisticated investors who, like most of the 

market, failed to recognize the potential value of the reorganized firm.  Many of them were also forced 

to shrink their balance sheets as the economy collapsed.  Without the sponsors in the market buying the 

debt, they may have lost even more.  Thus, it is hard to find fault with the private equity investors for 

realizing the potential value.   

 

The secured Bridge lenders were almost completely wiped out.  They would have received a 

better return had warrants been included in the consideration, and they may also have received more 

consideration in cash had Reliance Industries’ bid been successful.  However, no public documents or 

court filings suggest that the sponsors used inappropriate tactics to reduce the projected equity value of 
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the firm, discourage the issuance of warrants, or stop the Reliance deal to preserve their control 

position in the company. 

 

Additionally, while the success of the firm post-restructuring is primarily due to exogenous 

factors, management supported by the private equity groups has been aggressive in making investments 

that are paying off quickly without divesting critical assets or engaging in more mass layoffs.  While the 

original merger produced a company that was greatly overleveraged, the current company has been 

able to return money to shareholders while simultaneously improving its credit profile on multiple 

dimensions.  Thus, the returns to the private equity firms do not seem to have come at the expense of 

others in this case.   
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Ongoing Equity Claw-back Attempt 
Despite Lyondellbasell’s post-reorganization success, the circumstances under which the 

combined firm came into existence have resulted in an ongoing legal battle between the pre-petition 

unsecured creditors and the shareholders who benefited from Lyondell Chemical’s purchase in 

2007.  The outcome of the case could have significant impact on both future LBOs and the bankruptcy 

process. 

 

In 2011 Edward Weisfelner, representing a trust of unsecured creditors, sued shareholders who 

made more than $100,000 from the Lyondell acquisition in New York state court in an effort to claw-

back some of the gains.  The trust represented by Weisfelner is made up of many of the same creditors 

that had initially pursued the fraud lawsuit against the banks involved in financing the deal during the 

bankruptcy process.  The lawsuit claims that the Lyondell was a viable business prior to the acquisition 

and that the investment bankers and Access Industries itself pushed the merger in order to earn nearly 

$1 Billion in fees that were paid out in association with the deal.   

 

Historically, such claw-backs efforts were prevented by Section 546(e) of the bankruptcy code, 

which provided “safe-harbor” for settlement payments related to transactions such as LBOs from claims 

of preference actions and fraudulent conveyances—unless there was intentional fraud.33  In this case, 

the creditors are claiming that the firm was effectively insolvent the moment the deal occurred so the 

payment to shareholders itself was a fraudulent conveyance.  The suit attempts to circumvent 546(e) by 

filing the claim under state law and by using a trust representing individual creditors to bring the 

lawsuit.34   

 

In January 2014, the judge for the Lyondell case ruled that the safe harbor protections of 546(e) 

could not be used to dismiss the lawsuit.35  At issue is whether federal protections against unwinding 

transactions supersede state fraudulent conveyance rules.  Concurrent lawsuits related to the 

bankruptcy of Tribune Co. and SemGroup have resulted in split decisions from different judges with one 

finding that federal protection trumps state law and the other finding that the lawsuit is valid unless 

33 (Martin, 2013) 
34 (Panagakis, January 16, 2014) 
35 (Brown, 2014) 
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explicit language in federal law overrides state law.  Both of those cases are currently on appeal—the 

outcome of which will effectively determine the outcome of the Lyondell case.36   

 

A successful claw-back of funds from the 2007 shareholders could substantially alter the market 

for LBOs and change the bankruptcy process.  First, it may be more difficult to complete LBOs.   If 

shareholders (including board members) are concerned that they will become entangled in future 

litigation that would effectively unwind the transaction, they may be less likely to support 

takeovers.  Additionally, the bankruptcy process is designed to definitively settle prepetition claims.  If a 

group of creditors can successfully extract value years after the completion of the bankruptcy process, it 

could call into question the effectiveness of the process.   

 

In this case, although shareholders received a high premium in a transaction that created a 

company that was more likely to end up in bankruptcy, the unsecured creditors effectively bought into 

the deal by either taking part in the refinancing, lending as part of the deal, or failing to put in place 

strong covenants.  While creditor protections against fraudulent conveyances are certainly important, 

they must be balanced against the benefit of companies and financial intermediaries being able to 

transact freely and with confidence.  Thus, even if the courts ultimately rule in favor of the Lyondell 

creditors, Congress should take action to remove any uncertainty about the supremacy of safe harbor 

protections in Section 546(e) over state law.    

 

  

36 (DavisPolk, January 22, 2014 ) 
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