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TMA MID-ATLANTIC REGIONAL SYMPOSIUM 

 

June 11, 2014 

 

Bankruptcy Judges’ Roundtable: 

Discussion of Issues Affecting Our Industry 
 

 

I. Executive Benefits Insurance Agency, Petitioner v. Peter H. Arkison, Chapter 7 

Trustee of the Estate of Bellingham Insurance Agency, Inc., 573 U.S. ____ (2014) 

 

 On Monday, June 9, 2014, the Supreme Court issued its opinion in Executive Benefits 

Ins. Agency Inc. v. Arkison, which clarifies one issue left open by the Supreme Court’s 2011 

decision in Stern v. Marshall.  Specifically, the Arkison opinion clarifies a bankruptcy court’s 

authority with respect to statutorily ―core‖ proceedings, for which, under Stern, it was 

determined that a bankruptcy court may not constitutionally enter a final order.  There has been 

significant debate as to whether a bankruptcy has the authority to hear such proceedings at all.  

Noting that the bankruptcy court jurisdictional statute contains a severability provision that saves 

the constitutional portions of the statute, the Supreme Court ended this debate and held that, in 

such a situation, a bankruptcy court should treat such proceeding the same as any other ―non-

core/related to‖ proceeding and should submit proposed findings to the District Court for de novo 

review.  Because the District Court below had issued a ―reasoned‖ opinion in support of its 

judgment for the Chapter 7 Trustee on Petitioner EBIA’s appeal from the Bankruptcy Court’s 

decision, the Court held that EBIA had indeed received the required de novo review and affirmed 

the decision of the Ninth Circuit Court of Appeals below on that basis.   

 Arkison leaves a number of questions unanswered, however. Although the Ninth Circuit 

Court of Appeals had held that a bankruptcy court may enter a final order instead of proposed 

findings if all parties to the proceeding consent to the entry of a final order, and had indeed found 

that implied consent was sufficient, the Supreme Court did not decide the consent issue, leaving 

open for another decision the question of whether and what type of consent could empower a 

bankruptcy court to enter a final order when presented with Stern claims.  Finally, because the 

issue was not before it (because the parties did not dispute that the fraudulent transfer action in 

question was not a ―core‖ proceeding), the Supreme Court assumed, without finding, that 

bankruptcy courts may not treat fraudulent transfer actions as core proceedings.  In current 
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practice, Circuit and District Court authority is consistent with such assumption, treating 

fraudulent transfer actions as non-core proceedings. 

 

II. Safe Harbors
1
 

 

 A. Question - Is the ―safe harbor‖ for transfers made to a class of financial 

institutions contained in Section 546(e) of the Bankruptcy Code in need of legislative reform to 

limit its application to transfers which have an impact on the public securities market? 

 B. Statutory framework: 

 

Section 546(e) 

 

(e) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this 

title, the trustee may not avoid a transfer that is a margin payment, as defined in section 

101, 741, or 761 of this title, or settlement payment as defined in section 101 or 741 of 

this title, made by or to (or for the benefit of) a commodity broker, forward contract 

merchant, stockbroker, financial institution, financial participant, or securities clearing 

agency, or that is a transfer made by or to (or for the benefit of) a commodity broker, 

forward contract merchant, stockbroker, financial institution, financial participant, or 

securities clearing agency, in connection with a securities contract, as defined in section 

741(7), commodity contract, as defined in section 761(4), or forward contract, that is 

made before the commencement of the case, except under section 548(a)(1)(A) of this 

title. 

 

 C. Perceived abuses under current statute - Officers and directors of privately held 

bankruptcy companies and insiders in bankrupt public companies who have acted in bad faith are 

seeking shelter from liability through Section 546(e)’s statutory loophole, as currently interpreted 

by some courts. 

 D. Relevant case law - Grede v. FCStone, LLC, __ F.3d __ (2014 WL 1041736 (7
th

 

Cir. March 19, 2014) (broadly applying safe harbor and definition of ―settlement payment‖ to 

include sale of securities to investment fund customers); In re Quebecor World (USA), Inc., 719 

F.3d 94 (2d Cir. 2013), aff’g, 453 B.R. 201 (Bankr. S.D.N.Y. 2011) (applying safe harbor to 

privately-placed notes); In re Enron Creditors Recovery Corp., 651 F.3d 329 (2d Cir. 2011) 

(refusing to limit safe harbor to typical transactions in public securities system); In re QSI 

Holdings, Inc., 571 F.3d 545 (6
th

 Cir. 2009) (noting that definition of ―settlement payment‖ is 

―extremely broad‖); In re Munford, Inc, 98 F.3d 604 (11
th

 Cir. 1996) (minority view limiting safe 

                                                 
1
 Congressional testimony on this subject taken on March 26, 2014 can be seen at commission.abi.org. 
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harbor to publicly traded securities or those involving the public securities transfer system).  See 

also, Bond v. Nat’l Fin. Servs. (In re U.S. Mortg. Corp.), 491 B.R. 642 (Bankr D.N.J. 2013) and 

Bond v. Newbridge Secs. Corp. (In re U.S. Mortg. Corp.), 492 B.R. 784 (Bankr D.N.J. 2013). 

 E. Question - Should ―mortgages‖ and ―interests in mortgages‖ be removed from the 

Bankruptcy Code definitions of ―repurchase agreements‖
2
 and the definition of ―securities 

contract‖
3
 so are to remove those instruments from the safe harbor for repurchase agreements 

contained in Bankruptcy Code Sections 555 and 559? 

 F. Perceived abuses under current statute - applying the repo safe harbor to mortgage 

repurchase agreements has the unintended result of removing valuable property interests from 

the bankruptcy estates of financial institutions having significant property interests in mortgage 

loans subject to repurchase agreements, by enabling the repo counterparty the freedom to 

terminate said agreements and securing future appreciation of the underlying mortgage loan 

collateral for itself rather than the creditors of the bankruptcy estates, thereby accelerating the 

mortgage lender’s liquidation. 

 G. Case in point - In re American Home Mortgage Holdings, Inc., Case No. 07-

11047 (CSS) (Bankr. D.Del).  

 

III. Spansion and Lehman - Substantial Contribution cases 

 

A. Statutory framework:  

 

1. Section 503(b)(3)-(4) and (c)  

 

(b)  After notice and a hearing, there shall be allowed administrative 

expenses, other than claims allowed under section 502 (f) of this title, including—  

 

* * * 

 

(3) the actual, necessary expenses, other than compensation 

and reimbursement specified in paragraph (4) of this subsection, incurred 

by—  

 

(A)  a creditor that files a petition under section 303 of this 

title;  

 

                                                 
2
 See Bankruptcy Code Section 101(47).  

3
 See Bankruptcy Code Section 741(7)(A).  
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(B)  a creditor that recovers, after the court’s approval, for 

the benefit of the estate any property transferred or concealed by 

the debtor;  

 

(C)   creditor in connection with the prosecution of a 

criminal offense relating to the case or to the business or property 

of the debtor;  

 

(D)  a creditor, an indenture trustee, an equity security 

holder, or a committee representing creditors or equity security 

holders other than a committee appointed under section 1102 of 

this title, in making a substantial contribution in a case under 

chapter 9 or 11 of this title;  

 

(E)  a custodian superseded under section 543 of this title, 

and compensation for the services of such custodian; or  

 

(F)  a member of a committee appointed under section 

1102 of this title, if such expenses are incurred in the performance 

of the duties of such committee;  

 

(4)  reasonable compensation for professional services rendered by 

an attorney or an accountant of an entity whose expense is allowable under 

subparagraph (A), (B), (C), (D), or (E) of paragraph (3) of this subsection, 

based on the time, the nature, the extent, and the value of such services, 

and the cost of comparable services other than in a case under this title, 

and reimbursement for actual, necessary expenses incurred by such 

attorney or accountant;  

 

* * * 

 

(c) Notwithstanding subsection (b), there shall neither be allowed, nor 

paid—  

 

(1) a transfer made to, or an obligation incurred for the benefit 

of, an insider of the debtor for the purpose of inducing such person to 

remain with the debtor’s business, absent a finding by the court based on 

evidence in the record that—  

 

(A)  the transfer or obligation is essential to retention of the person 

because the individual has a bona fide job offer from another business at 

the same or greater rate of compensation;  

 

 (B)  the services provided by the person are essential to the 

survival of the business; and  
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(C)  either—  

 

(i) the amount of the transfer made to, or obligation incurred 

for the benefit of, the person is not greater than an amount equal to 

10 times the amount of the mean transfer or obligation of a similar 

kind given to nonmanagement employees for any purpose during 

the calendar year in which the transfer is made or the obligation is 

incurred; or  

 

(ii) if no such similar transfers were made to, or obligations 

were incurred for the benefit of, such nonmanagement employees 

during such calendar year, the amount of the transfer or obligation 

is not greater than an amount equal to 25 percent of the amount of 

any similar transfer or obligation made to or incurred for the 

benefit of such insider for any purpose during the calendar year 

before the year in which such transfer is made or obligation is 

incurred;  

 

(2) a severance payment to an insider of the debtor, unless—  

 

(A) the payment is part of a program that is generally 

applicable to all full-time employees; and  

 

(B) the amount of the payment is not greater than 10 times the 

amount of the mean severance pay given to nonmanagement employees 

during the calendar year in which the payment is made; or  

 

(3) other transfers or obligations that are outside the ordinary 

course of business and not justified by the facts and circumstances of the 

case, including transfers made to, or obligations incurred for the benefit of, 

officers, managers, or consultants hired after the date of the filing of the 

petition.  

 

2. Section 1123(b)(6) 

 

(b) Subject to subsection (a) of this section, a plan may—  

 

(6) include any other appropriate provision not inconsistent 

with the applicable provisions of this title.  

 

B. In re Spansion, Inc., No. 09-10690, Docket No. 4619, 

Mem. Order (Bankr. D. Del. May 14, 2014)   

 

On March 1, 2009, Spansion Inc., et al (the ―Debtors‖) filed a voluntary chapter 11 

bankruptcy petition.  Two ad hoc committees were formed – the Ad Hoc Committee of 
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Convertible Noteholders (the ―Ad Hoc Noteholders Committee‖) and the Ad Hoc Committee of 

Equity Security Holders (the ―Ad Hoc Equity Committee‖).  The committees objected to various 

valuation issues during plan confirmation hearings. In connection with their participation, the ad 

hoc committees filed motions seeking payment for professional fees and expenses.  The Debtors 

objected.  The Bankruptcy Court granted in part and denied in part the motion of the Ad Hoc 

Noteholders Committee and denied the motion of the Ad Hoc Equity Committee.  

The Court noted that payment under Sections 503(b)(3) and (4) required each committee 

to make a ―substantial contribution‖ that resulted in actual and demonstrable benefit to the 

Debtors’ estate and the creditors.  The factors used to determine substantial contribution are (i) 

whether the services were provided to benefit the estate itself or all of the parties, (ii) whether 

services conferred direct benefit to the estate, (iii) whether services were duplicative, and (iv) 

whether the motivation was primarily to serve the parties own interests. 

Considering these factors, the Court granted in part the motion of the Ad Hoc 

Noteholders Committee because the committee’s arguments against the Debtors’ experts’ 

valuation and the committees own methodology and valuation influenced the Court’s final 

valuation of the estate.  The Court held the Ad Hoc Noteholders Committee was only entitled to 

payment equal to the benefit such committee added to the Court’s valuation and that the 

permitted payment amount would be determined at a later date. The Court denied any additional 

payment to the Ad Hoc Noteholders Committee, holding that much of the participation in the 

hearing by both committees was aimed at slowing down the confirmation process.  The Court 

denied the motion of the Ad Hoc Equity Committee because the committee’s efforts regarding 

valuation were duplicative of the Ad Hoc Noteholders Committee. 

C. Davis v. Elliot Mgmt. Corp. (In re Lehman Bros. Holdings Inc.), 

508 B.R. 283 (S.D.N.Y. 2014)      

 

As part of a Chapter 11 bankruptcy case, the individual members of the Official 

Committee of Unsecured Creditors hired personal professionals in addition to those professionals 

hired by the Committee.  The reorganization plan allowed the payment of these personal 

professional fees as administrative expense claims.  The bankruptcy court held the payments 

were not forbidden by the Bankruptcy Code and thus were allowable pursuant to Section 

1123(b)(6). The US trustee appealed. The district court reviewed two issues: (1) whether Section 

503(b) excludes the payment of personal professional fees of committee members under the plan 



 

-7 
  #2086290 v1 
  099998-00014 

and (2) whether Section 503(b) allows payment of personal professional fees if such work made 

a substantial contribution to the case.  

The court reviewed Section 503(b) and held that such personal professional fees are 

excluded by the language of Section 503(b)(3) and (4). The court also analyzed the statutory 

history and found that the BAPCPA of 2005 amended Section 503(b)(4) to exclude professional 

fees of committee members.  Although the committee argued that the fees could be paid as 

administrative expenses or as permitted payments under the plan, the court disagreed, and held 

such permitted payments would contravene the rules of the Bankruptcy Code.  

Alternatively, the members argued that their personal professionals had made a 

―substantial contribution‖.  The court held that Section 503(b) does allow for payments to be 

made when a party makes a substantial contribution. The court analyzed Section 503(c) and 

stated that the section limits expense payments, but such limitations are not included in Section 

503(b).  Therefore, the differing approach Congress took in drafting both sections shows that a 

different result was intended.  Thus, if a committee member’s individual professionals made a 

substantial contribution, then such individuals could be reimbursed and were not inherently 

disqualified because of membership on the committee.  The court remanded for the bankruptcy 

court to review whether there was a substantial contribution made.  

 

IV. Impact of Claims' Trading on Credit Bidding 

 

A. Statutory framework: 

 

Section 363(k) 

 

(k) At a sale under subsection (b) of this section of property that is 

subject to a lien that secures an allowed claim, unless the court for cause orders 

otherwise the holder of such claim may bid at such sale, and, if the holder of such 

claim purchases such property, such holder may offset such claim against the 

purchase price of such property.  

 

B. In re Fisker Auto. Holdings, Inc., 13-13087(KG), 2014 WL 210593 

(Bankr. D. Del. Jan. 17, 2014), leave to appeal denied, CV 13-13087-

KG, 2014 WL 546036 (D. Del. Feb. 7, 2014), and leave to appeal 

denied, CV 13-13087-KG, 2014 WL 576370 (D. Del. Feb. 12, 2014) 
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The Debtor filed a chapter 11 case with the intention of selling all of its assets to Hybrid 

Tech Holdings, LLC (―Hybrid‖).  Hybrid had purchased the outstanding principal of Debtor’s 

Senior Loan Agreement with the US Department of Energy (―DOE‖) from the DOE for a 

purchase price of $25 million (outstanding loan amount was $168.5 million). The Debtor and 

Hybrid attempted to move forward with a private sale that included a credit bid of $75 million.  

The Official Committee of Unsecured Creditors opposed the sale motion and Hybrid’s right to 

credit bid. The Committee proposed an auction in which Wanxiang America Corporation would 

bid.  The Debtors and the Committee stipulated that, among other things, (i) the auction would 

likely create value for the estate, (ii) if Hybrid’s credit bid was not limited, Wanxiang would not 

participate, (iii) limiting Hybrid’s right to credit bid would likely foster a competitive bidding 

environment, and (iv) some of the material assets were in dispute as to whether Hybrid had a 

properly perfected lien.  

The issue for the bankruptcy court was (i) whether Hybrid was entitled to credit bid and 

(ii) if so, whether the court could limit the credit bid.  The court stated that a secured creditor can 

credit bid its allowed claim under Section 363(k), but the court may ―for cause order [ ] 

otherwise‖.  The court stated that if not limited, the auction would not happen. The court also 

stated that the asset sale to Hybrid was an unfair process due to the speed in which Hybrid and 

the Debtor attempted to close the sale as there was not enough time for objections or interest 

from other parties in an auction.  Further, the holder of a disputed lien may not bid the amount 

that is disputed.  Therefore, the Court held that, for cause, Hybrid’s credit bid was limited to $25 

million.  

C. In re Free Lance-Star Publ'g Co., 2014 Bankr. LEXIS 1611 

(Bankr. E.D. Va. Apr. 14, 2014)      

 

Free Lance-Star (―Debtor‖) was a publishing, newspaper, radio and communications 

company in financial difficulty with its current lender. DSP purchased the Debtor’s secured debt 

with the intention of later buying the company’s assets in bankruptcy. As part of DSP’s 

preparation for the Debtor’s bankruptcy, it requested the Debtor execute three deeds of trust 

which would give DSP a lien on certain real property that included towers used for radio 

broadcasting. After some negotiation with the Debtor, DSP went several weeks without 

communicating with the Debtor. During this time, and without the Debtor’s knowledge, DSP 

filed UCC filings against the towers on the property without notice to the Debtor.  DSP then sent 
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the Debtor a revised forbearance agreement that did not include the requirement of the deeds of 

trust, but did include a blanket release of all claims held by the Debtor against DSP.  DSP would 

not agree to limit the release to known claims, and stated its intention to get the mortgages and 

liens on the towers through a DIP post-petition financing order.  

Ninety days after the filing, DSP again started putting pressure on the Debtor to file for 

bankruptcy. DSP insisted that the closing of the sale occur within 6 weeks and objected to the 

engagement of a financial consultant and to marketing of the Debtor’s assets.  When the financial 

consultant was hired, DSP insisted that the marketing materials contain a statement that DSP had 

a $39 million right to credit bid. The Debtor did not agree with these requirements and filed 

without DSP’s support.   

During the bankruptcy process, DSP objected to the Debtor’s use of cash collateral and 

requested liens on the real property and towers as additional adequate protection. DSP failed to 

disclose it had previously filed financing statements on the towers. The court denied the request 

and held that DSP was adequately protected.  

In this case, the court held that DSP did not have a valid, properly perfected lien on, or 

security interest in, certain real property collateral and the towers because DSP improperly filed 

financing statements and had only requested to get liens on the real property which the court 

denied. Therefore, DSP did not have the right to credit bid on those specific assets. Further, DSP 

acted inequitably in trying to accomplish its loan-to-own strategy.  DSP tried to depress the sales 

price of the Debtor’s assets and as a consequence of its aggressive actions, made potential 

bidders stop due diligence in the process. As a result of this conduct, the court limited the credit 

bid to $13,900,000 for those assets related to the radio and newspaper business that DSP had a 

valid, properly perfected lien.  

 

V. Valuation of collateral 

 

 A. Question - How does a pre-petition secured lender establish an adequate basis for 

valuing goodwill in the debtor’s assets on the Petition Date, in order to meet its burden of 

demonstrating a lien on the debtor’s goodwill as of the Petition Date? 

 B. Relevant statute - Section 552(b) (pre-petition security interest extends to 

proceeds, products, offspring or profits acquired post-petition, except to the extent the court 

orders otherwise). 
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 C. Relevant case law - Official Committee of Unsecured Creditors v. UMB Bank, 

N.A., et al., (In re Residential Capital, LLC, et al.), Adv. Pro. No. 13-01343 (MG) (Bankr. 

SDNY November 15, 2013). 

 D. Practice points - (1) Purchase price under post-petition asset sale alone does not 

provide adequate basis for valuing goodwill as of the Petition Date; and (2) assumptions used in 

―top down‖ valuation, including multiple market analysis and valuation of debtor’s assets, must 

be relevant and defensible.  

 

VI. 5 ways to get on a Judge's bad side 

 

 You will have to come to the Roundtable to find out what the views of our distinguished 

jurists on this topic, but here is the list that the moderators thought were worth mentioning: 

 Presentation of testimony - ―do’s and don’ts‖ 

 Unpreparedness 

 Destruction of evidence 

 Ignoring questions asked during oral argument 

 Inability to resolve discovery disputes 


