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American Classic Voyages Co. v. JP Morgan Chase Bank (In re American Classic 

Voyages Co.), 367 B.R. 500 (Bankr. D. Del. 2007), aff’d. 384 B.R. 62 (Del. 2008)(use of 

liquidation value was not appropriate where projections indicating that the company was 

viable were reasonable when made and ultimate failure could be explained by intervening 

events) 

Bank of America N.T.S.A. v. 203 N. LaSalle Street Partnership, 526 U.S. 434 (1999)(to 

confirm “new value” plan debtor must test the market, because market value is more 

reliable than expert witness testimony) 

In re Boston Generating, LLC, 440 B.R. 302 (Bankr. S.D. N.Y. 2010)(thorough 

marketing process was determinative of value in the context of a section 363 sale and 

objecting party cannot block sale by expert testimony price was inadequate) 

In re Chemtura Corp., Case No. 09-11233 (REG)(Bankr. S.D.N.Y. Oct. 21, 2010)(Bench 

decision on confirmation addressing multiple valuation issues, in part because Equity 

Committee relied almost exclusively on DCF whereas Debtor applied DCF, comparable 

companies and comparable transactions and no investor had been interested at Equity 

Committee’s value, so market test supported Debtor’s lower valuation)   

E.B.C. I, Inc. v. America Online, Inc. (In re E.B.C. I, Inc.), 380 B.R. 348 (Bankr. D. Del. 

2008), aff’d. 400 B.R. (Del. 2009)(termination of contract right was a “transfer” but 

terminated right that was transferred had no value to the debtor but valuation of company 

at the time of the transfer should be made on a liquidation basis only if company was on 

its deathbed when interest was “transferred”) 

In re Exide Technologies, 303 B.R. 48 (Bankr. D. Del. 2003)(detailed analysis of 

competing expert witnesses’ testimony regarding discounted cash flows and appropriate 

adjustments.  The court rejected reductions in discount rates based on the expert’s 

argument that the failed sale process during the chapter 11 case was compelling evidence 

as to the value of the debtor’s assets.) 

Freeland v. Enodis Corp., 540 F.3d 721 (7th Cir. 2008)(contingent liabilities must be 

discounted for likelihood of contingency happening and likelihood that co-obligor would 

pay on account of its contingent liability) 

Gillman v. Scientific Research Products, Inc (In Mam D’Angelo, Inc.), 55 F.3d 552 (10th 

Cir. 1995)(where design of manufacturing facility was hopelessly flawed but 

management only realized this after the fact discovery of inherent defects that always 

existed was not improper use of hindsight) 
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Heilig-Meyers Co. v. Wachovia Bank, N.A., 328 B.R. 471 (E.D. Va. 2005)(because the 

debtor was not on its deathbed, the use of liquidation value was inappropriate, so the 

Court used the GAAP balance sheet and made appropriate adjustments to market value.  

The Court rejected actual post-petition liquidation results as improper use of “hindsight”; 

the Court also refused to use market capitalization) 

Hoffinger Ind., Inc. v. Bunch (In re Hoffinger Ind., Inc.), 313 B.R. 812)(applying 

modified balance sheet approach starting with GAAP and making required adjustments to 

market value and holding that liquidation value should only be used if a company is on its 

deathbed at the time value is being examined) 

Kipperman v. Onex Corp., 411 B.R. 805 (N.D. GA. 2009)(lengthy analysis of competing 

expert reports and what made one expert not credible) 

Lawson v. Ford Motor Co. (In re Roblin Ind., Inc.), (2d Cir. 1996)(based on very poor 

performance, use of going concern value was inappropriate) 

Mellon Bank v. Metro Communications, Inc., 945 F.2d 635 (3d Cir. 1991)(intangible 

goodwill must be included in insolvency calculation and where the debtor was a going 

concern using liquidation value would be inappropriate.  Contingent liabilities on account 

of guarantee and contingent claims against co-guarantor must be adjusted for likelihood 

contingencies would occur) 

MFS/Sunlife Trust–High Yield Series, Massachusetts Financial v. Van Dusen Airport 

Services Co., L.P., 910 F. Supp. 913 (S.D.N.Y. 1995)(basing valuation on discounted 

cash flow methodology based on a determination that the projections upon which the 

DCF was based were reasonable) 

Moody v. Security Pacific Business Credit, Inc., 971 F.2d 1056 (3d Cir. 1992)(contingent 

assets and liabilities must be discounted based on likelihood of contingency happening 

and approving of use of debtor’s projections made at the time if the projections were 

reasonable when made, even though they ultimately proved to have been wrong) 

Official Committee of Unsecured Creditors Iridium Operating LLC v. Motorola, Inc. 

(In re Iridium Operating LLC), 373 B.R. 283 (Bankr. S.D.N.Y. 2007)(determining that 

market capitalization was definitive proof that debtor was solvent at time of alleged 

fraudulent transfers prior to the petition date, even though debtor’s actual results after 

start up were never close to projected results) 

Paloian v. LaSalle Bank, N.A.(In re Doctors Hospital of Hyde Park, Inc.), 619 F.3d 688 

(7th Cir. 2010)(bankruptcy court’s deduction of $18.5 million from DCF based on a 

subsequent federal audit was an improper use of hindsight and the court was required to 

estimate the likelihood of the additional liability at the time of the transaction, not based 

on subsequent events.  Moreover, the bankruptcy court improperly excluded from the 
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balance sheet calculation the contingent claim against the insider who actually paid the 

amount later determined to be due based upon the federal audit) 

Schubert v. Lucent Technologies, Inc. (In re Windstar Communications, Inc.), 348 B.R. 

234 (Bankr. D. Del. 2005)(market capitalization was not accurate because the true 

financial state of the debtor was far bleaker than the published information, the market 

was volatile and unstable, and the market did not know that Lucent was not going to 

provide refinancing.  The Court also rejected the use of DCF, because there were no 

reliable projections upon which DCF could be based and DCF was too easy to 

manipulate) 

In re Spansion, Inc., 426 B.R. 114 (Bankr. D. Del. 2010) 

In re TOUSA, Inc., 680 F.3d 1298 (11th Cir. 2012) 

Tronox Inc. v. Kerr McGee, et al., (In re Tronox Inc.), Adv. Pro. No. 09-1198 (Bankr. 

S.D. N.Y. Dec. 12, 2013)(166 page opinion included discussion of why market 

capitalization could not be determinative because financial statements omitted massive 

environmental liabilities and IPO sell-side projections were not realistic when compared 

to actual performance) 

VFB LLC v. Campbell Soup Co., 482 F.3d 624 (3d Cir. 2007)(market capitalization was 

determinative: debtor was solvent at the time of the transactions) 

In re Xonics Photochemical, Inc., 841 F.2d 198 (7th Cir. 1988)(contingent liabilities must 

be discounted by likelihood contingency will occur and illustrated in dicta using total 

value of debtor’s assets as maximum possible exposure, rather than total liability, which 

was later rejected in subsequent decisions) 
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