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The Judicial Panel 

• The Honorable Elizabeth E. Brown, United States 

District Court for the District of Colorado 

 

• The Honorable Kevin J. Carey, United States 

Bankruptcy Court for the District of Delaware 

 

• The Honorable R. Kimball Mosier, United States 

Bankruptcy Court for the District of Utah 



The Lawyers 

 

• Joshua M. Fried, Pachulski Stang Ziehl & Jones  

• David B. Golubchik, Levene, Neale, Bender, Yoo & 

Brill L.L.P. 

• Cathy L. Reese, Fennemore Craig, P.C. 

• John F. Young, Markus Williams Young & 

Zimmermann LLC 

 

 



• Company is financially distressed and looses its CFO. 

• Smith (a principal and equity owner at FAC) steps in as a 

“Chief Restructuring Officer” (CRO).  

• Smith enters into an agreement with the Company to retain 

him and to pay his fees for the CRO services on a monthly, 

flat fee basis.   

• Over a 6 month period Smith sends monthly bills for 

$120,000 which are not kept current.  

• He reports regularly to the CEO and the Board as the CRO.  

 

The Situation—Smith the CRO 



FAC 
 

• Not long after starting as the CRO, Smith decides he needs 
assistance on a  variety of financial and operational tasks.  

• He suggests to the CEO that his firm, FAC, could provide services.    

• The Company agrees to contract staffing to FAC and to pay hourly 
fees for Jones (a CPA and CTP) and a staff of 3 people working with 
and reporting to Smith.  

• Over a 6 month period and in addition to providing support to Smith 
in his role as CRO, Jones and her staff prepare cash flow analyses 
and financial information necessary for a potential chapter 11 
restructuring of the Company, including preparation of the 
bankruptcy schedules and a statement of financial affairs.   

• FAC sent monthly bills for $150,000 which were not kept current. 

 



Pre-Bankruptcy Financing and Payments 

• As the Company declines and bankruptcy becomes likely, Smith 
requests a $250,000 retainer for his services and for his staffing 
needs using FAC.  

• He also requires all billings to himself and to FAC be brought 
current before bankruptcy.   

• The Company does not have the cash. 

• Smith and FAC arrange for financing to the Company to pay the 
retainer, catch up on the invoices, and also have some cash for 
operations.  

• The loan funds prior to bankruptcy (secured by all assets). 

• The retainer is paid and the bills are brought current.  



Bankruptcy--Employment 

• Bankruptcy follows, and not long after, the Board quits. 

• Smith continues to serve as the CRO and now reports to the CEO. 

• Company files an application under Section 363(b)(1) seeking:  

 
– to retain Smith as the CRO;  

– to permit Smith to continue to use FAC staff in the same manner as was 
done prepetition; and  

– seeking to permit payment monthly of the Smith’s fixed flat fee and FAC’s 
invoices.   

 

• Smith’s executed verified statement disclosing all facts is filed in 
support of the Company’s Section 363(b)(1) application.  

• The Company does not seek to employ Smith or FAC under Section 
327(a) or (b).  

 

 



Objections! 

• The US Trustee objects: 

– to the Section 363(b)(1) application; 

– to the retention of Smith as the CRO;  

– to the retention of the FAC staff whose services 

are in the nature of financial advisor services; 

and 

– requests return of the retainer. 

 



Section 363 –  

Use, Sale, or Lease of Property 

Section 363(b)(1) states in relevant part: 

 

The trustee, after notice and a hearing, may use, 

sell, or lease, other than in the ordinary course of 

business, property of the estate . . . . 

 



Section 327 –  

Employment of Professional Persons 

• Section 327 states in relevant part: 

 

(a) Except as otherwise provided in this section, the trustee, with the court’s 
approval, may employ one or more attorneys, accountants, appraisers, 
auctioneers, or other professional persons, that do not hold or represent an 
interest adverse to the estate, and that are disinterested persons, to 
represent or assist the trustee in carrying out the trustee’s duties under this 
title. 

(b) If the trustee is authorized to operate the business of the debtor under section 
. . . 1108 . . . , and if the debtor has regularly employed . . . accountants, or 
other professional persons on salary, the trustee may retain or replace such 
professional persons if necessary in the operation of such business. 

. . . .  

(d)     The court may authorize the trustee to act as attorney or accountant for the        
 estate if such authorization is in the best interest of the estate. 

 



Section 101(14) – 

Disinterested Person 

• The term “disinterested person” means a person that — 

– is not a creditor, an equity security holder, or an insider; 

– is not and was not, within 2 years before the date of the 
filing of the petition, a director, officer, or employee of the 
debtor; and 

– does not have an interest materially adverse to the interest 
of the estate or of any class of creditors or equity security 

holders, by reason of any direct or indirect relationship to, 
connection with, or interest in, the debtor, or for any other 
reason. 

 



 

Section 328 --  

Limitation on Compensation of Professionals 

 • Section 328 states in relevant part that: 

 

(a) The trustee . . . with the court’s approval, may employ or authorize the 
employment of a professional person under section 327 . . . on any reasonable terms 
and conditions of employment, including on a retainer, on an hourly basis, on a fixed or 
percentage fee basis, or on a contingent fee basis. . . .  

 

. . . . 

 

(c) Except as provided in section 327(c), 327(e), or 1107(b) of this title, the court 
may deny allowance of compensation for services and reimbursement of expenses of a 
professional person employed under section 327  . . .  if, at any time during such 
professional person’s employment under section 327 . . . , such professional person is 
not a disinterested person, or represents or holds an interest adverse to the interest of 
the estate with respect to the matter on which such professional person is employed. 

 



Section 330 — 

Compensation of Officers 

• Section 330 provides that a professional person 
employed under 327 may be awarded— 

 

– reasonable compensation for actual, necessary 
services rendered by the trustee, . . . professional 
person, . . . and by any paraprofessional person 
employed by any such person; and 

– reimbursement for actual, necessary expenses. 

 


