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TMA “Hot Topics” Panel 

Questions for Panelists 

LightSquared 

1. What should companies who trade in distressed debt be aware of when deciding whether 

to purchase debt of a company with a similar assignment provision? 

2. How do you think the outcome of this dispute will impact the drafting of assignment 

provisions in loan documents going forward?   

3. What are the benefits to including a clause in a financing agreement that prohibits 

competitors from purchasing debt?  

4. Are there negative consequences associated with including a clause in a financing 

agreement that prohibits competitors from purchasing debt? 

5. In light of this opinion, how would you advise a client who wishes to purchase the debt of 

a competitor whose financing agreement contains a similar assignment provision?  

Meridian Sunrise 

1. What is the true danger that distressed debt purchasers should be aware of when 

purchasing debt from the creditor of a bankrupt company?   

2. In light of this opinion, what are the ways, if any, a lender can protect its ability to freely 

assign its claim? 

3. What impact, if any, will this opinion have on the drafting of loan instruments in the 

future, and in particular, the negotiations of assignment provisions with lenders and 

borrowers?  

4. What are the incentives/disincentives for lenders and borrowers to draft assignment 

provisions to allow for the free assignment of debt? 

5. What impact do you think this holding will have on distressed debt investors’ willingness 

to purchase debt?   

Make Whole Provisions 

1. What guidance can you give for drafting make whole/no call provisions to maximize a 

lender’s recovery in the event the borrower files for bankruptcy protection? 

2. Does the financial condition of the Debtor have any impact on the enforceability of a 

make whole or no call provision? 

3. What steps should a lender with a make whole/no call provision take upon learning of the 

bankruptcy filing of its borrower? 

4. What should a lender refrain from doing with respect to its make whole/no call provision 

upon learning of the bankruptcy filing of its borrower? 

Lehman  
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1. What steps can a professional retained to represent an individual committee member or 

ad hoc committee group take to enhance the likelihood that their fees will be paid from 

the Debtor’s estate?  

2. How do you suggest professionals should advise individual committee members/ad hoc 

groups about the likelihood that their fees will be paid by the estate or borne by the 

individuals?  

3. How should professionals retained by individual committee members or ad hoc groups 

address the payment of fees in their retention papers? 

4. What factors should a professional consider in deciding whether to represent an 

individual committee member or ad hoc committee in connection with a bankruptcy 

proceeding? 

5. What do you consider to be the services a professional can provide to an individual 

committee member or ad hoc committee that are the most likely to be found a substantial 

contribution? What services are the least likely to be found a substantial contribution? 

 

 


