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GOING, GOING, GONE.  ISSUES IN ASSET SALES.

By Catherine J. (‘Cate”) Furay

The Statutes

I. Sale of Assets is authorized under 11 U.S.C. § 363 in a Chapter 7, or a 
reorganization or liquidation under Chapter 11.

A. The process permits the debtor “after notice and a hearing, [to] 
use, sell or lease, other than in the ordinary course of business, 
property of the estate….”

B. The sale can be of select assets or all or substantially all of the 
assets.  See, In re Lionel Corp. 772 F2d 1063(2d Cir. 1983)

C. The proponent of the sale must demonstrate the sale is in the best 
interest of the debtor’s estate and represents the exercise of good 
business judgment. Id.

D. Sales of substantially all assets in a Chapter 11 is generally 
acceptable provided the following are demonstrated:

i. Sound business judgment justification for sale prior to a 
plan

ii. Adequate and reasonable notice of the sale

iii. Good faith justification for the sale

iv. A fair and reasonable purchase price.

See, Stephens Indus. Inc. v. McClung, 789 F.2d 386 (6th Cir. 1986) and 
Lionel.

II. Section 363 also provides a mechanism for selling assets free and clear of 
liens and encumbrances.  11 U.S.C. § 363(f) permits such a sale if:

A. Applicable nonbankruptcy law permits sale free and clear of such 
interest;

B. Such entity consents;

C. The interest is a lien and the price at which such property is to be 
sold is greater than the aggregate value of all liens on such 
property;



2

D. Such interest is in bona fide dispute; or

E. Such entity could be compelled, in a legal or equitable proceeding, 
to accept a money satisfaction of such interest.

III. Section 1129 contains the following provisions that must be considered 
when a plan proposes a sale:

(b)(1) Notwithstanding section 510(a) of this title, if all of the 
applicable requirements of subsection (a) of this section other than 
paragraph (8) are met with respect to a plan, the court, on request 
of the proponent of the plan, shall confirm the plan 
notwithstanding the requirements of such paragraph if the plan 
does not discriminate unfairly, and is fair and equitable, with 
respect to each class of claims or interests that is impaired under, 
and has not accepted, the plan.

(2) For the purpose of this subsection, the condition that a plan be 
fair and equitable with respect to a class includes the following 
requirements:

(A) With respect to a class of secured claims, the plan 
provides—

(i) (I) that the holders of such claims retain the liens 
securing such claims, whether the property subject to 
such liens is retained by the debtor or transferred to 
another entity, to the extent of the allowed amount of 
such claims; and

(II) that each holder of a claim of such class receive 
on account of such claim deferred cash payments 
totaling at least the allowed amount of such claim, 
of a value, as of the effective date of the plan, of at 
least the value of such holder’s interest in the 
estate’s interest in such property;

(ii) for the sale, subject to section 363(k) of this title, of 
any property that is subject to the liens securing such 
claims, free and clear of such liens, with such liens to 
attach to the proceeds of such sale, and the treatment 
of such liens on proceeds under clause (i) or (iii) of this 
subparagraph; or

(iii) for the realization by such holders of the 
indubitable equivalent of such claims.
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The First Debate – Can a debtor sell after the decision in Clear Channel 
Outdoor, Inc. v. Knupfer (In re PW, LLC), 391 B.R. 25 (BAP 9th Cir. 2008)?

I. Can a Senior Creditor credit bid for assets free and clear of a non-
consenting junior lien?

A. Debtor owned real estate that was subject to a senior secured 
claim of more than $40 million and a $2.5 million junior lien.  The 
chapter 11 trustee marketed the property for sale pursuant to § 
363 reasoning that this was a single asset real estate case and 
absent a quick sale the senior lender would likely obtain relief from 
stay to foreclose.

A stalking horse bid was negotiated between the trustee and the 
senior creditor for a $41.4 million credit bid that would effectively 
wipe out any junior lienholder. The Bankruptcy Court confirmed 
the sale over the objection of the junior Lienholder.

The junior Lienholder appealed.  Both the bankruptcy court and 
the BAP declined to issue stay orders and the sale was closed while 
the appeal was pending.

B. What is the “value of all liens on such property” and how is it 
determined?

i. Is it determined by the purchase price?

ii. Clear Channel held this provision requires that the sale price 
be not less that the aggregate amount of all “claims held by 
creditors who hold a lien or security interest in the property 
being sold” as opposed to the “value” of such liens.

iii. Could the sale be approved under § 363(f) by compelling the 
junior creditor to “accept money satisfaction” of its interest”?

iv. There appears to be a split centering on the meaning of 
“value.”  See, e.g. In re Canonigo, 276 B.R. 447, 451 (Bankr. 
N.D. Cal. 2002)(the “economic value test”); In re Collins, 180 
B.R. 447,451 (Bankr. E.D. Va. 1995)(the “face value test”).

v. Taken literally, does Clear Channel means assets cannot ever 
be conveyed with clean title to a purchaser unless every 
known Lienholder consents (§ 363(f)(2)) or the order is 
entered without objection – and no lienholder files an appeal.

C. What type of non-bankruptcy proceeding would fulfill the 
requirements of § 365(f)(5)?
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D. How does the right to credit bid under § 363(k) fit with Clear 
Channel?

E. At a minimum, Clear Channel raises questions about the finality of 
a sale until the sale order has become final and non-appealable

F. How does Clear Channel compare to Official Creditors v. Anderson 
Senior Living Property LLC, 2009 WL 1617860 (BAP 6th Cir. 2009) 
on the issue of mootness?  In Senior Living the court rejected the 
argument that § 363(m) should not apply to aspects of a sale 
authorized pursuant to § 363(h) and found that Clear Channel
appears to be an aberration in the cases applying § 363(m).

The Second Debate – When is a sale final? Corporate Assets Inc. v. 
Paloian, 368 F.3d 761 (7th Cir. 2004)

I. When is a bid final? Can a “final bid” be upset?

A. In Corporate Assets Inc. v. Paloian, Debtor sought the sale of assets 
located at a manufacturing facility and obtained a bidding 
procedures order.  The procedures contained a modification 
provision allowing the debtor to reject any bid contrary to its best 
interests prior to the sale hearing.  In addition, bidders were asked 
to sign an APA that contained a provision requiring the removal of 
assets from the facility within a certain period of time.  Several 
bidders raised concerns and, in response, the debtor told some 
bidders the purchase was no longer subject to that provision but 
the debtor failed to inform the a bidder (MBA) of this change prior 
to the conclusion of the auction.

At the beginning of the auction the debtors’ attorney stated there 
was a slim chance the auction would not be final and that a 
subsequent bidder may appear.  Nevertheless, counsel indicated 
the debtors intended to take the highest bid at the auction and 
present it to the court.

The highest bidder was Corporate Assets.  MBA submitted the 
second highest bid.  After the auction but before approval of the 
sale, MBA was told of the change in the provisions of the sale and 
increased its bid above that of Corporate Assets.  The debtors 
requested, and the court granted, a continuance of the sale 
hearing and a second auction.  MBA was the high bidder in the 
“second auction”.  Corporate Assets then submitted a higher bid 
but at the sale hearing argued that it should be allowed to 
purchase the assets for its “initial” bid.
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B. The Seventh Circuit held that permitting the second auction was 
justified after weighing two principles:

i. Securing the highest and best price for the benefit of the 
estate and creditors; and

ii. Preserving the integrity and finality of the auction process

C. Is there a sliding scale of discretion in allowing upset bids with one 
end of the scale being that a belated bid should be allowed only if 
the initial purchase price is grossly inadequate or there was fraud 
in the auction and the other end of the scale being as long as no 
order has been entered the court has extremely broad discretion?

D. Can a “final bid” be upset by an “upset bid”?  The considerations 
are discussed in Paloian including the following decisions:

i. In re Financial News Networks, Inc., 980 F.2d 1645 (2d Cir. 
1992) upheld the bankruptcy court’s decision to allow a 
party to increase its bid after the close of the auction.

ii. In re Gil-Bern Indus. Inc., 526 F.2d 627 (1st Cir. 1975) used a 
bright line test finding an abuse of discretion in reopening an 
auction merely because a party offered a slightly higher bid 
after the action had closed.

iii. In re Food Barn Stores, Inc. 107 F.3d 558(8thCir. 1997) 
affords deference to the bankruptcy court’s discretion in 
deciding whether to re-open an auction.

iv. Other courts have considered and rejected Paloian, 
concluding that the finality and integrity of the sales process 
outweighed the competing interest of maximizing recovery.  
See, Evangelista v. Opperman, 2008 WL 686264 (E.D. Mich. 
2008); Davis v. Lifetime Capital Inc., 2006 WL 1580211 (S.D. 
Ohio 2006); In re Hart’s Mfg. Co., Inc., 383 B.R. 720 (Bankr. 
W.D.Tenn. 2008).

E. Does the timing of the new auction or bids matter? Would it be 
different if a higher bid comes after a sale has been confirmed?  
Does the information provided to the bidders impact a decision? 
The answer appears to be yes.  See, In re Chung King, Inc., 753 
F.2d 547 (7th Cir. 1985) and In re Webcor Inc. 392 F.2d 893 (7th

Cir. 1968).
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II. Criticism And Discussion following Paloian

A. In Re Bigler, LP, 443 B.R. 101 (S.D. Tex. 2010) – the court pointed 
to the discussion in Paloian that the cases discussing reopening 
the bidding fall along a continuum which, depending on the factual 
nature of the case, gives the bankruptcy court very wide discretion 
or very narrow discretion.  The court rejected the notion that it 
should take into account the expectations of the parties, for the 
plain meaning of the Bid Procedures and the Bid Procedures Order 
unambiguously prohibited bids after the auction has closed. The 
Court also found it improper to focus only on what is in the best 
interest of the estate without giving sufficient deference to 
preserving the integrity of the judicial process.

B. In re Sebert, 2008 WL 686264 (E.D.Mich. 2008) concluded that the 
holding in Paloian should be read to conclude that confirmation of 
an asset sale and re-opening of bidding should occur only in 
extreme cases and where there was an abuse of discretion.  The 
court acknowledged the difficult decision faced by a judge when 
the court must balance more money for the estate versus 
confidence in judicial sales and discourages prospective 
purchasers from making their best offers in a timely and efficient 
manner.

C. In re Hart’s Mfg. Co., Inc., 383 B.R. 720 (W.D. Tenn. 2008) 
confirmed that court’s view that confirmation of a sale is 
discretionary.  While achieving the highest price is a central goal, 
the court concluded it must be balanced against the need for 
finality in judicial sales stating “there must be stability in such 
sales and a time must come when a fair bid is accepted and the 
proceedings are ended.” This latter consideration was particularly 
important in the court’s view because the auction was held 
pursuant to a confirmed plan.    

D. Lifetime Capital Inc., 2006 WL 1580211 (S.D.Ohio) also emphasized 
the view that the court must balance the interests of the finality of 
the sale process versus the maximization of the sale price.

E. In Re River West Plaza – Chicago LLC, 664 F.3d 668, 55 
Bankr.Ct.Dec. 246, Bankr. L. Rep. P 82,133 (7th Cir. 2011), only 
indirectly discussed Paloian because the issue on appeal was not a 
question of an asset sale and the re-opening of bidding.  The court 
did reaffirm its view that “a central purpose of bankruptcy is to 
maximize creditor recovery.”  The importance of a stay pending 
appeal when an asset stay is involved was highlighted by the court 
as follows:
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Because “purchasers are likely to demand a steep 
discount” when purchasing a bankruptcy debtor's 
property if the sale can later be disturbed (citation 
omitted), Congress has decided that bankruptcy sales 
are usually final. Accordingly, if a bankruptcy court 
authorizes the sale of property, the subsequent 
reversal on appeal of the sale authorization “does not 
affect the validity of [the] sale ... to an entity that 
purchased ... such property in good faith, whether or 
not such entity knew of the pendency of the appeal, 
unless such authorization and such sale ... were 
stayed pending appeal.”

F. Hower v. Molding Systems Engineering Corp., 445 F.3d 935, 46 
Bankr.Ct.Dec. 102, Bankr. L. Rep. P 80,512 (7th Cir. 2006) also 
involved an asset sale and denial of a stay pending appeal. The 
Seventh Circuit found the appeal was moot because of a lack of 
stay.  The court did address the appellant’s argument that the 
correctness of the underlying sale order had to be examined 
because of alleged errors regarding the issuance of the stay and 
the finding of good faith.  The debtor had little cash, dozens of 
employees and payroll to meet and the offer presented by a new 
group (that included two insiders) enabled the business to 
continue.  “[B]ankruptcy courts face a difficult task in weighing the
competing interests implicated by upset bids ... [ T]hey must be
accorded maximum discretion in striking an appropriate balance.”  
However, given the exigent circumstances of the case, the court 
found the bankruptcy court had acted within its discretion to 
expedite the sale.

III. Lessons To Be Learned from Paloian

A. Considerations to prevent upset bids

i. At the auction Bidders should demonstrate their reasonable 
expectations that late bids will not be entertained

ii. Bidding procedures or the record at the auction should 
reflect that there will be only one auction, and that the 
debtor will not be allowed to entertain any bids after that 
auction

iii. Bidders should require that the debtor accept the highest bid 
at the auction and formally announce the close of the 
auction
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iv. Any pre-auction revisions or modifications to the form of the 
APA or terms of sale should be timely circulated to all 
potential bidders so that participants are adequately 
informed and the same should be noted on the record at the 
auction

v. The sale hearing should occur as soon as possible after the 
auction

vi. The successful bidder should not be allowed to seek to 
amend its winning bid after the close of the auction

B. Factors that militate in favor of late bidding:

i. An unqualified reservation in the bidding procedures that 
the estate may reject any bid (even after the auction) that is 
not in the best interest of the estate until the sale is actually 
approved

ii. The bidding procedures provide that the highest bid at the 
auction will not be “accepted” until the sale is actually 
approved (i.e. the auction is not actually “closed” until 
approval)

iii. At the auction the bidders are reminded there are no 
guarantees until court approval

iv. The bidding procedures do not provide for a cutoff beyond 
which bids will not be accepted.  Rather, the highest bid is 
the bid the debtor recommends for approval to the court

The Third Debate – Can The Rights Of A Secured Creditor Be Restricted 
By Selling Under A Plan? In re River Road Hotel Partners LLC 651 F.3d 
642 (7th Cir. 2011) and In re Philadelphia Newspapers LLC 599 F.3d 298 
(3d Cir. 2010): Can a Chapter 11 Plan Preempt Credit Bidding?

I. River Road and Philadelphia Newspapers

A. The Seventh Circuit has taken the view in River Road that secured 
creditors cannot be precluded from credit bidding at a sale 
pursuant to a plan.  This contrasts with decisions from the Third 
and Fifth Circuits, in the cases of In re Philadelphia Newspapers, 
LLC and In re Pacific Lumber Co., respectively, that have taken the 
view that secured creditors may be precluded from credit bidding 
at a sale pursuant to a plan.
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B. The right of a secured creditor to credit bid at a sale of its collateral 
typically arises in one of two contexts in a chapter 11 proceeding –
sales outside of the ordinary course of business, but not pursuant 
to a chapter 11 plan (implicating section 363 of the Bankruptcy 
Code), and sales pursuant to a chapter 11 plan (implicating section 
1129 of the Bankruptcy Code).

i. While section 363 of the Bankruptcy Code provides that if 
certain conditions are met, encumbered assets may be sold 
outside the ordinary course of business, free and clear of 
liens, and without lender consent – provided that the 
creditors secured by the collateral are given, or are given a 
lien on, the proceeds of sale – it also provides, in section 
363(k), that the secured creditor’s right to credit bid against 
other potential purchasers is generally preserved. While 
courts have the ability under section 363(k) to deny a 
secured creditor the right to credit bid “for cause” (an 
undefined concept), cause to deny the secured creditor’s 
right to credit bid is rarely found to exist. In the limited 
circumstances where courts have denied a secured creditor 
the right to credit bid, the facts in the cases have included: 
(i) a secured creditor acting in bad faith or colluding with the 
debtor or the trustee; (ii) a secured creditor failing to follow 
the sale procedures ordered; (iii) a secured creditor whose 
lien was subject to a bona fide dispute regarding its validity 
or priority; or (iv) prejudice to other lienholders.

ii. Credit bidding under a plan arises in the context of § 1129.  
In the case of a sale pursuant to a chapter 11 plan that has 
not been accepted by a class of secured claimants, the plan 
proponents must demonstrate that the plan is “fair and 
equitable” with respect to such dissenting class. Section 
1129(b)(2)(A) of the Bankruptcy Code sets forth three 
alternative requirements a plan may seek to meet in order to 
satisfy the “fair and equitable” test:

a. Under subsection (i) of section 1129(b)(2)(A) (the most 
commonly used subsection), the holders of secured 
claims must retain under the plan the liens securing 
their allowed claims and receive deferred payments 
having a present value equal to the value of their 
collateral.

b. Under subsection (ii), the collateral may be sold free 
and clear of the liens, with the liens attaching to the 
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proceeds of such sale, so long as the secured creditor is 
permitted to credit bid.

c. Under subsection (iii), the plan must provide for the 
secured creditors to receive the “indubitable 
equivalent” of their secured claims (an undefined term 
that generally means substituted value such that the 
secured creditor is assured of receiving the full benefit 
of its secured claim).

C. Must credit bidding be required under a plan to assure the 
indubitable equivalent of the secured creditors bargain?

D. Is section 1129(b)(2)(A) to be read in the disjunctive and, if so, does 
that change the result?

E. Does § 1111(b) conflict with § 1129 or can it be reconciled to 
sustain a sale without credit bidding?

CJF: 4834-5480-9102, v.  3


