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When is Historical Value Litigated 

• Fraudulent Transfer Litigation 

– Insolvency 

– Unable to pay debts as they are due 

– Less than reasonable capital 

• Preferences 
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When is Current Value Litigated 

• Priming liens and adequate protection 

• Plan confirmation 
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Standard Valuation Methodologies 

• Discounted cash flow 

• Market multiple approach 

• Comparable transaction approach 

• Market capitalization 

• Adjusted balance sheet approach 

• Actual sale price 
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Discounted Cash Flow 

• Project future net cash flow 

• Determine appropriate discount rate, based on comparable 

companies, usually using “Weighted Average Cost of 

Capital” 

• Present value projected cash flow for fixed term (e.g. 5 

years) 
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Discounted Cash Flow (cont’d) 

• Determine terminable value multiplier and present value 

back at same discount rate 

• Some decisions have held this is single most relevant 

analysis 

• Other decisions have held this methodology is too easily 

manipulated 
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Market Multiple Approach 

• Select similar companies that are publicly-traded 

• Calculate relevant multiples (for example, EBIT and EBITDA) 

of public companies 

• Conduct a risk analysis comparing public companies with 

subject company 

• “Pick” multiples to apply to subject company 
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Comparable Transactions Approach 

• Identify change of control transactions involving similar 

businesses (public and private) 

• Calculate implied multiples (for example, EBIT and EBITDA) 

of transactions 

• Conduct a risk analysis comparing target businesses with 

subject company 

• “Pick” multiples to apply to subject company 
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Courts Frequently Indicate a Preference for Allowing 

the Market to Determine Value, at Least in the 

Context of Postpetition Sale or Plan Process 

Information about the debtors’ business and regulatory upside 

was appropriately highlighted by the market. 

[T]he sale process was properly executed to obtain the 

highest prices....  Because the Debtors’ sale process was 

heavily marketed and potential buyers were presented 

with abundant information, the sales process reflects a 

true test of value. 

In re Boston Generating, LLC, 440 B.R. 302, 323-24 (Bankr. S.D.N.Y. 2010) (approving § 363 Sale); see 

also Bank of America N.T.S.A. v. 203 N. LaSalle Street Partnership, 526 U.S. 434 (1999)(to confirm “new 

value” plan debtor must test the market, because market value is more reliable than competing expert 

witness testimony) 
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Several Courts Have Held That Market Capitalization 

at the Time of Prepetition Transactions is the Best 

Evidence of Value 

VFB LLC v. Campbell Soup Co., 482 F.3d 624, 633 (3d Cir. 
2007) (value for purposes of measuring reasonably equivalent 
value should be based on market capitalization at the time of 
the challenged transactions and rejecting expert opinions 
based on actual DCF):   

“Absent some reason to distrust it, the market price is ‘a more 
reliable measure of a stock’s value than subjective estimates 
of one or two expert witnesses.’”  Id. 
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Committee of Unsecured Creditors of Iridium v. 

Motorola, Inc., (In re Iridium Operating LLC) 

373 B.R. 283 (Bankr. S.D.N.Y. 2007) (“Iridium”) 

• Even though market for stock was based on adoption of 

new technology and cash flow projections for a start up 

industry that proved to be horribly wrong, market value was 

the only relevant evidence because projections were 

reasonable when made 
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 Iridium (cont’d) 

• Number of experts that reviewed projections at the time 

• Separate experts for lenders 

• Management had thoroughly vetted projections and 

invested in reliance on them 

• Expert witnesses use of much lower actual cash flows for 

DCF was improper “hindsight” 
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“The Committee disputes the validity of such market data for a 

company with fundamental weaknesses that it claims were 

not fully understood by Wall Street, that had no reportable 

earnings and that was a start-up enterprise gearing up to 

operate within an unproven new segment of the 

telecommunications industry, a segment that in practice 

proved to be worth far less than all the hype had once 

suggested.  The Committee’s insolvency case is grounded in 

the mismatch between market research that predicted a… 

(continued on next page) 

 Iridium (cont’d) 
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…robust market for the new service and a system reality so 

incapable of servicing its target market that such research 

must have been seriously flawed.”  Id. at 292 

“After careful deliberation, the Court is persuaded that 

contemporaneous market data for Iridium’s publicly traded 

securities are both consistent with substantial enterprise 

value and inconsistent with insolvency.  The market evidence 

is simply too voluminous and compelling to reach any other 

conclusion.”  Id. at 293  

 Iridium (cont’d) 
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“Even though Iridium’s failure demonstrates that the public 

markets turned out in this instance to be a very poor predictor 

of Iridium’s future value, the Court has no doubt that the 

markets, especially after commercial launch, were reasonably 

well informed as to Iridium’s operating characteristics and 

constraints, yet still managed to be terribly wrong about the 

company’s actual prospects.   

 

(continued on next page) 

 Iridium (cont’d) 
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… Any reader of The Wall Street Journal knows that the 

markets are risky and unpredictable and that share prices 

frequently are influenced by a variety of factors unrelated to 

the fundamentals and potential of a particular company.  

Nonetheless, the public trading market constitutes an 

impartial gauge of investor confidence and remains the best 

and most unbiased measure of fair market value and, when 

available to the Court, is the preferred standard of valuation.  

See VFB LLC v. Campbell Soup Co. 482 F.3d 624 (3d Cir. 

2007).”  Id. at 293 

 Iridium (cont’d) 
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“The Court is not prepared to do that on the basis of this 

record. Iridium’s cash flow projections were the result of a 

prolonged, deliberative process in which assumptions were 

vetted internally and by outside consultants.  An extraordinary 

amount of work went into the development of these 

projections.  As it turns out, the projections were not even 

close to being an accurate forecast of future performance, but 

the fact that Iridium ended up in bankruptcy does not mean 

that these projections were unreasonable and should be 

discarded or that it is now appropriate to start over and create 

a new set of adjusted projections.”  Id. at 300 

 Iridium (cont’d) 
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“Although this argument does highlight the “bubble” mentality 

that produced so many high-tech and telecom corporate 

disasters, there is no support in the record for not treating the 

public market data with deference as the best indicator of 

value, notwithstanding that the market was plainly wrong as 

an indicator of future value and badly misjudged the likelihood 

of Iridium’s success.”  Id. at 303 

 Iridium (cont’d) 
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Need Expert Witnesses 

• Testify to whether these factors existed 

• Testify to what market data really means: cannot simply 

ignore market data 

• If market data does not control was debtor solvent 
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Adjusted Balance Sheet Approach 

• Start with “Generally Accepted Accounting Principals” 

(“GAAP”) 

• Adjust assets on the balance sheet to market values 

• Adjust liabilities on balance sheet for contingencies 

• Add “off-balance sheet” assets and liabilities  
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Treatment of Contingent Assets or 

Liabilities 

• Must discount based on likelihood event would happen at 

the time of valuation, not using “hindsight” about what 

actually happened 

• Must estimate ability of co-obligors to pay 

– Direct claim of creditor 

– Reimbursement claim 
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Actual Sale Price 

• Where company had no reasonable chance of surviving, 

subsequent liquidation proceeds may be best evidence of 

value 

• Where company was not on its deathbed, subsequent 

liquidation value may be irrelevant 
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When is a Future Event That Fixes 

Liability Like a Judgment, Known or 

Knowable 

• Liability exists 

• Cases require estimate likelihood 

• Is later judgment best evidence of likelihood of judgment 

• Compare Iridium to Mama D’Angelo 
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“Courts in this jurisdiction may consider postpetition events to 
some extent under certain circumstances, but reject the use 
of improper hindsight analysis in valuing a company’s pre-
bankruptcy assets.  See In re Coated Sales, Inc., 144 B.R. at 
668.  When determining the value of a company’s assets 
prepetition, ‘it is not improper hindsight for a court to attribute 
“current circumstances” which may be more correctly defined 
as “current awareness” or “current discovery” of the existence 
of a previous set of circumstances.’  Id.  Such value, however, 
must be determined as of ‘the time of the alleged transfer and 
not at what [assets] turned out to be worth at some time after 
the bankruptcy intervened.’” Iridium at [___] 

When is New Information 

“Hindsight” 
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“[T]he Committee’s principal valuation witness, at times was 

also adversarial in defense of his opinions and in many 

instances did not give simple and direct answers to questions 

during cross-examination.  His “hired gun” advocacy from the 

witness stand and lack of responsiveness to certain seemingly 

straightforward questions did not help his credibility.”  Id. at 

293 

Witness Demeanor Undermining  

Credibility  
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“This failure to address conflicting data points that are 
opposed to their opinion of insolvency lessens in the Court’s 
mind the weight to be accorded the testimony of these expert 
witnesses.  Their testimony correlates well with the corporate 
failure that actually occurred but does not correspond with or 
take into account the widely held market perceptions that 
prevailed during the period leading up to bankruptcy.  Because 
of the sheer volume of contemporaneous market evidence, to 
be effective and credible proponents of their opinion, the 
Committee’s experts needed to do more than they did to 
demonstrate why all of the market participants were so terribly 
mistaken in assessing Iridium’s value.”  Id. at 294 

Holes in Substance Make Witness 

Less Credible 
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In re Tronox Incorporated et al., 

Debtors 
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Significance 

The December 2013 decision will impact the way market 
participants evaluate fraudulent transfer risks associated 
with possible transactions involving LBOs, divestitures of 
assets, spin offs and dividend recaps:  

– Favored expert testimony over market evidence which 
included issuance of unsecured debt and equity 

– Avoided asset transfers as long as seven years prior to 
filing 

– Damages awarded exceeded unpaid creditor claims 
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Background 

• Kerr McGee Corporation (“KMC”) had a “wide range of 

operations and liabilities that accrued over the course of 

more than seventy years.”  

• Anadarko Petroleum rejected acquiring KMC because KMC 

had more than 500 active pollution sites and had owned 

more than 1,000 more– Anadarko concluded that the 

remediation costs would consume most of KMC’s free cash 

flow and the “future environmental liability was ‘$BILLIONS’ 

and there was ‘no end in sight for at least 30 more years.”  
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Background (cont’d) 

• Following this, KMC began a “corporate reorganization” 

aimed at segregating its profitable oil and gas business from 

the rest of its holdings, a relatively small chemical business 

and most of the legacy environmental and tort liabilities. This 

reorganization was accomplished through “a series of 11 

transactions from 2002 to 2005.  The highlights are: 

– 2002 KMC, renamed Tronox, transferred  energy business 

to a newco, NKM Parent 

– 2005: IPO of Tronox: obtained bank debt, unsecured debt, 

issued eq. 
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Background (cont’d) 

– 2006: In March NKM Parent spun off the rest of Tronox to 

NKM’s shareholders 

– 2006: In June Anadarko acquired NKM Parent for $18 

billion. 

– 2009: Tronox filed for Chapter 11 
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Reach Back Extended  

• The court found that the relevant transfer agreements had 

been backdated to 2002, but not “finalized or executed” 

until 2005, thus falling within the four-year reach-back. 

Tronox Inc. et al. v. Kerr McGee et al. (In re Tronox et al.) 

(Bankruptcy S.D.N.Y. Dec. 12, 2013) (J. Gropper), p. 35.  
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Reach Back Extended (cont’d)  

• The court also found “overwhelming” evidence that the 

“…defendants devised, carried out and had complete 

knowledge that the . . . transfers in 2002 were part of a 

‘single integrated scheme’ to create a ‘pure play’ E&P 

business free and clear of the legacy liabilities” Id. At 38. 

Thus, the 2002 transfer, the court held, was “part of an 

integrated scheme, known to the Defendants, that 

culminated only in the years 2005-2006.” Id. at 39.  
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Insolvency and Market Evidence 

• Court rejected defendants’ claim that an IPO to raise 
$224.7 million and issuance of $350 million in 
unsecured bonds or a PE firm’s offer to buy the 
chemical business constitute evidence of solvency 

– Financial statements did not include all the 
contingent liabilities 

– IPO sell-side projections were not realistic compared 
with historical performance 
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Contingent Liabilities 

• No adequate accounting for contingent liabilities at 

times of securities’ issuances 

• Defendant did not prepare a comprehensive 

environmental liability analysis – court accepted 

plaintiff’s expert’s low end $1.5 billion estimate of 

liability 

• Court concluded Tronox was insolvent by about $850 

million as of IPO date 

• Undercapitalized as well 
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Fraudulent Transfer  

• Court concluded that there was a $14.459 billion 

fraudulent transfer. 
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In re Meruelo Maddux 

Properties 
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Background 

• Meruelo Maddux Properties, Inc. and 53 subsidiaries 

filed for Chapter 11 Less than 2 years after IPO 

• During the bankruptcy, insider shareholders holding 

almost 52% of the common stock (“Insider Equity 

Holders”), a minority holding 2% of the common stock 

(“Charlestown”) and a creditor group (“Legendary”) each 

submitted PORs. 

 



39 

Background (cont.) 

• The Bankruptcy Court confirmed the Charlestown POR. 

– “Fully consensual” 

– Debtor would emerge as newly formed corporation 

(EVOQ) 

– Insider and Non-Insider equity holders had option of 

either retaining shares in reorganized company or 

exchanging shares and receiving $.35/share 
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Background (cont.) 

• Charlestown POR (final version was “consensual”) 

required at least 55% of existing stock would have to be 

sold to a newly-formed entity (“MMPI Acquisition”) 

– Equity holders wishing to retain its equity forced to 

sell on a pro-rata basis until 55% ownership achieved 

– MMPI Acquisition contributed $23.6 million to (i) 

purchase shares at $.35/share and (ii) corporate 

purposes  
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Background (cont.) 

– MMPI Acquisition also secured a $15 million loan to 

fund operations and payments under the Charlestown 

POR 
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Valuation Issues 

• Chairman of the Official Committee of Equity Holders 

(representing non-insiders) argued that $.35/share was 

the “price on which a buyer and seller would agree in an 

arm’s length transaction.” 

• The declaration of a financial advisor to the Insider 

Equity Holders expressed no opinion as to the value of 

the reorganized stock—only that the Insider Equity 

Holders claimed the reorganized debtor had a value of 

$3.16/share 
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Valuation Issues (cont.) 

• Bankruptcy Court did require that MMPI Acquisition pay 

Insider Equity Holders $.45/share for each share sold 

– Day before confirmation Debtor’s shares traded at 

$.45/share (“pink sheet” price) 

– Three months earlier, “some 300,000 shares” sold 

for an average of $.50/share 
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Valuation Issues (cont.) 

• Bankruptcy Court decision affirmed on appeal: 

– US District Court noted that there is evidence that 

market-based valuations are gaining preference 

– Market-based valuations may be more reliable 

measure of value than experts’ subjective estimates 

– Noted that the Bankruptcy Court also relied on the 

trading of shares at $.50/share three months earlier 
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Valuation Issues (cont.) 

• Bankruptcy Court decision affirmed on appeal: 

– Three separate groups were allowed to submit plans 

which implied that a competitive bidding process was 

conducted 

– $.35/share also higher than what insiders offered 
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In re Chemtura Corporation et 

al., Debtors 
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Background 

• Global diversified producer of specialty chemicals and 

polymer products and a leading U.S. supplier of home pool & 

spa chemicals. 

• As a result of market conditions, liquidity constraints, 

looming debt maturities and potential defaults, and 

significant legacy liabilities, Chemtura filed a voluntary 

Chapter 11 petition on March 18, 2009. 
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Background (cont’d) 

• During Chemtura’s Chapter 11 proceedings, the chemicals 

industry and the economy overall recovered substantially.  

– In December 2009, the U.S. Trustee formed an Official 

Committee of Equityholders (“Equity Committee”). 

• On June 17, 2010, Chemtura filed it’s Plan of 

Reorganization, which valued the Company at $2.05 billion. 

– The Equity Committee objected and put forth a 

substantially higher valuation of $2.45 billion. 
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Background (cont’d) 

– The incremental $400 million of EV asserted by the Equity 

Committee would have increased old equity’s recovery 

from 4% to 33% of the reorganized Company, reflecting 

an increase of over 8x. 

• On October 21, 2010, the Bankruptcy Court for the Southern 

District of New York issued a bench decision confirming the 

Joint Chapter 11 Plan of Chemtura Corporation. 

– In confirming the Plan, the Court overruled the objections 

of the Equity Committee. 
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Valuation Issues 

• The Court found the Debtor and Equity Committee used 

similar valuation methodologies (DCF, Comparable 

Companies, and Precedent Transactions), but used these 

methodologies in significantly different ways. 

• The Court found that the Debtor’s valuation, based on all 

three methodologies, was more credible than that of the 

Equity Committee, who used a DCF analysis and only 

performed the other two analyses as a “sanity check.” 
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Valuation Issues (cont’d) 

• The Court favored the Company’s DCF methodology of using 

an exit multiple based on a cycle average EBITDA rather than 

using terminal year EBITDA unadjusted for cyclicality, given 

the Debtor’s aggressive projections and continued 

uncertainty in the overall economy. 

• The Court favored the Debtor’s selection of comparable 

companies, which included both domestic and foreign 

entities, and found it to be more credible since it was 

presented as a “standalone” valuation approach rather than 

a “sanity check” to other approaches. 
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Valuation Issues (cont’d) 

• The Court favored the Company’s selection of precedent 

transactions, which were limited to those after the financial 

crisis, agreeing that economic conditions had “fundamentally 

changed” and prior transactions were not reliable. 

• Market evidence, including the lack of investor interest in 

Debtor equity at the valuation set by the Equity Committee, 

the overwhelming preference for creditors to receive cash as 

opposed to equity, and lack of credibility in the equity 

holders’ witnesses further supported the Court’s preference 

for the Debtor’s valuation. 
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In re Exide Technologies et al., 

Debtors 
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Background 

• Leading manufacturer and distributor of lead-acid batteries 

for Transportation and Industrial applications. 

• As a result of liquidity constraints, competitive pressures, 

macroeconomic headwinds, and margin contraction, the 

Company filed Chapter on April 15, 2002. 

• On October 25, 2003, the Debtor filed its Fourth Amended 

Joint Plan of Reorganization, valuing the company between 

$950 million and $1.05 billion. 
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Background (cont’d) 

– The Official Committee of Unsecured Creditors (“Creditors 
Committee”) argued for an enterprise value between $1.5 
billion and $1.7 billion.  

• On December 30, 2003, the Bankruptcy Court issued an 
order denying confirmation of the Fourth Amended Plan, 
valuing the enterprise between $1.4 billion and $1.6 billion. 

• On January 22, 2004, the Company announced that it had 
reached an agreement in principle with the Creditors 
Committee as to the terms of a consensual revised Plan of 
Reorganization, which was ultimately confirmed in April 
2004. 
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Valuation Issues 

• In the comparable companies approach, the Debtor argued 

that “historical” EBITDAR should be used since it provided 

actual data for the Debtor, while the Creditors Committee 

argued in favor of projected EBITDAR. 

– The Creditors Committee argued that projected EBITDAR 

was more useful because historical EBITDAR didn’t reflect 

any benefits from restructuring, understating value. The 

Court agreed with this approach. 
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Valuation Issues (cont’d) 

• Both the Debtor and Creditors arrived at similar multiples for 

the comparable companies – 7.2x and 7.7x respectively.  

– The Debtor argued that certain comparables should be 

given less weight, and reduced the EBITDA multiple to a 

range between 5.0x and 6.0x. The Court ultimately sided 

with an undiscounted range of 7.2x – 7.7x. 
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Valuation Issues (cont’d) 

• In performing a DCF, the Debtor argued that using the CAPM 

model was inaccurate when applied to a company that isn’t 

publicly traded, and that comparable companies were 

inappropriate “beta” for a CAPM valuation because the 

Debtor would face substantial risk executing its business 

plan. 

– The Debtor argued for a “cost of equity prospective 

investors would demand” of 20-30%, yielding an overall 

discount rate of 15-17% compared to the Creditor’s 10.5-

11.5% calculated discount rate. 
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Valuation Issues (cont’d) 

– The Court found that the Debtor’s “numerous subjective 

adjustments to the analysis stray too far from the 

generally accepted method of determining the discount 

rate.”  

• The Debtor argued that the Creditors placed too much weight 

on the DCF analysis because of the DCF’s dependence on 

speculative, forward looking projections. 

– The Court found that all valuation methodologies should 

be considered and argued that “no less weight should be 

accorded to DCF because it relies upon projections.” 
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In re Global Geophysical 

Services, Inc.  
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Background 

• Global provider of an integrated suite of seismic data 

solutions, namely reservoir grade 3D seismic acquisition 

services, to the global oil and gas industry. 

• As a result of industry headwinds, liquidity constraints, 

unpredictable revenue and better-capitalized competition, 

the Company filed Chapter 11 on March 25, 2014. 

– At the Petition Date, the Debtors reported $343.5 million 

in total debt, including $82.8 million of a senior secured 

term loan and $250 million of senior notes. 
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Background (cont’d) 

– Depending on the application of a make whole premium, 

the senior secured term loan claim was either $82.8 

million or $105 million. 

– Several days prior to filing for Chapter 11, the Company 

announced there would be a multi-year restatement of its 

public financials due to accounting errors.  

• Concurrent to its filing, the Company received two proposals 

for a DIP facility; from both the Secured Lenders and 

Noteholders. 
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Background (cont’d) 

– The Noteholders provided a priming DIP proposal and 

agreed to beat the economic terms provided by the 

Secured Lenders. Further, the Noteholders argued that 

the Secured Lenders were “well over secured”, a view 

with which the Company agreed. 

• On March 27, 2014, the Court approved the Noteholders’ 

proposed priming DIP loan on an interim basis and, several 

days later, the Secured Lenders filed a notice with the Court 

that they were appealing the interim order. 
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Background (cont’d) 

• On April 14, 2014, the Secured Lenders and Noteholders 

settled their DIP priming fight, with Noteholders committing 

an additional $91.88 million (above the $60 million initially 

contemplated) to take out the Secured Lenders. 
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Valuation Issues 

• In order to justify the priming DIP and to show that the equity 

cushion requirement was satisfied, expert reports were 

prepared by both the Debtor and the Noteholders. 

– The expert reports were completed on an extremely 

expedited basis since both witnesses were hired only days 

prior to the first day hearing. 

• The Debtor’s expert witness believed the Company’s bond 

prices were a reliable indicator of value and used the market 

approach to arrive at an enterprise value of at least $200 

million. 
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Valuation Issues (cont’d) 

– The Debtors’ expert testified that he didn’t have time to 

complete a DCF and that he chose not to use comparable 

company or precedent transaction analysis because his 

approach was “superior”. 

• The Noteholders’ expert witness used an average of the 

market approach and the comparable company approach to 

arrive at an enterprise value range of $211 – $282 million. 
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Valuation Issues (cont’d) 

– The Noteholders’ expert justified the use of the market 

approach because he believed that bond trading levels 

should have reflected the Company’s announcement that 

there would be a restatement of financials. 

– For the comparable company analysis, an EBITDA multiple 

range was applied to the Debtors’ projected 2014 EBITDA. 

• As a result of the announced restatements, the Court 

discounted the comparable company analysis because 

it relied on the Debtors’ projections  
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Valuation Issues (cont’d) 

• The Court ultimately approved the Noteholders’ proposed 

priming DIP loan on an interim basis and concluded  that, in 

addition to bond prices being indicative of value, there was 

also “practical evidence” of existing equity cushion since 

both the Secured Lenders and the Noteholders were willing 

to put $25 million of new money into the Company. 

• Counsel for the Noteholders’ argued that the valuation 

analysis by both experts would have to be off by over $100 

million for the Secured Lenders to not be over secured. 

 


