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Caveat 
 
The document in no way constitutes legal advice and should not be relied upon as such. 
 
Introduction 
 
Employers offer coverage because (a) the guarantee issue/renewability features that aren’t 
available in the individual market; (b) the cost of group coverage is less on average than 
comparable individual coverage; and (c) the employer has a tax incentive to compensate 
employees in this way.  Over time, these factors have created organizational norms about the 
employer provision of health coverage.  Yet, the PPACA may change these factors considerably 
– and employers may need to re-evaluate their compensation and benefits strategy as a result. 
 
Context 
 
The PPACA has five key components related to access to insurance coverage: 
 

 Insurance requirements and regulatory changes (see Table 1 below) 
 Medicaid expansion – now optional (up to 138% of the federal poverty level or “FPL”, 

see Table 2 on next page) 
 Tax credits and cost-sharing subsidies (up to 100 or 138% to 400% FPL, see Table 2) 
 Individual mandate 
 Employer penalties (for those with 50+ full-time equivalent or “FTE” employees, see 

Figure 1 on last page) 
 
 
Table 1: Seismic Shifts in the Individual Insurance Market 
 

 
 

Today 2014

Medical underwriting
Denials for those with higher risk

Guaranteed issue
No denials based on health status

Exclusions and riders
Pre-existing conditions are not covered

Full coverage
All conditions covered on day one

Rating factors
Premiums adjusted for age, tobacco,     
geography, health, gender, etc.

Modified community rating
Premiums adjusted for age, tobacco 
and geography only

State benefit mandates
States set varying requirements

“Essential health benefit”
Quasi-national standard

Market concentration
A few companies control most of the 
market in Tennessee and other states

New competition
National plans and new players enter 
market



Table 2: Who is Eligible for What? 
 

 
 
FPL= Federal Poverty Level 
APTC = Advance Payment of Premium Assistance Tax Credits 
CSR = Cost Sharing Reductions 
 
 
Key Questions 
 
1. To what extent do you need to offer health insurance to recruit and retain staff?   

 
(a) Is this true across all classes of employees?   

 
(b) If not, could you eliminate health coverage for certain classes of employees without 

running afoul of federal law related to employer plans (e.g., nondiscrimination 
requirements for highly-compensated individuals, etc.)? 

 
These questions help to illustrate whether you should consider alternatives to providing 
health insurance.  However, you need to keep in mind that simply “grossing up” an 
employee’s pay will affect their eligibility for premium assistance tax credits – and likely 
increase your tax liability as an employer (e.g., for payroll taxes, etc.).  Thus, you may 
want to consider increasing compensation through tax-deferred mechanisms.  Please 
see “Tax Deferred Compensation Strategies” below for more information about these 
options. 

 
2. Over a three- or five-year horizon, what is the maximum increase in premiums that 

you could sustain each year? 
 
This question may help to reveal whether you should consider a “defined contribution” plan 
in which your contribution is pegged to the value of a lower-cost “benchmark” plan.  
However, your contribution (as the employer) may need to increase over time in order to 
remain exempt from the employer responsibility requirements of 26 USC § 4980H as added 
by PPACA § 1513.  These would subject employers with 50+ FTEs to penalties of $2,000-
$3,000 per employee if the employer’s plan is not “affordable” and/or does not provide 
“minimum value” and one or more employees qualifies for tax credits on the insurance 
exchange as a result.  If you know that you can’t spend even $1 more in the following year 
for health coverage, then you need to determine whether your plan would still provide 
“minimum value” and meet the “affordability” test.  If not, then you may want to reconsider 
whether you offer coverage to your employees in lieu of some other form of compensation. 
 

1 2 3 4
100% FPL Medicaid (?) 11,170$       15,310$       19,090$       23,050$       

138% FPL Medicaid (?) 15,415$       20,879$       26,344$       31,809$       

150% FPL APTC & CSR1 16,755$       22,695$       28,635$       34,575$       

200% FPL APTC & CSR2 22,340$       30,260$       38,180$       46,100$       

250% FPL APTC & CSR3 27,925$       37,825$       47,725$       57,625$       

300% FPL APTC 33,510$       45,390$       57,270$       69,150$       

400% FPL APTC 44,680$       60,520$       76,360$       92,200$       

Income Limit Program
Annual Income Level by Household Size



Under the federal nondiscrimination law, employers may need to contribute an equal 
proportion (not an equal amount) of each employee’s premium for the benchmark plan.  This 
matters considerably if employees face different premiums because of their ages (i.e., if the 
employer does not use a composite premium rate for all employers). 
 

3. If you were to offer coverage, would you qualify for the small employer health 
insurance tax credit under the PPACA? 

 
While a relatively small number of employers may be eligible for the new credit authorized 
under Internal Revenue Code § 45R as added by PPACA § 1421, this may be worth 
exploring.  Eligible employers must cover at least 50 percent of the cost of single (not family) 
health care coverage for each of its employees. Employers must also have fewer than 25 
full-time equivalent employees (FTEs), and those employees must have average wages of 
less than $50,000 a year. 

 
To find out more about the small business tax credits, please visit 
http://www.irs.gov/newsroom/article/0,,id=223666,00.html and 
http://www.healthcare.gov/law/provisions/taxcredits/index.html.  Please also see the 
Congressional Research Service Report R41158, "Summary of Small Business Health 
Insurance Tax Credit Under PPACA (P.L. 111-148)" (April 5, 2010), available online at 
http://www.ncsl.org/documents/health/SBtaxCredits.pdf. 
 
The Commonwealth of Virginia commissioned an accounting group to analyze the small 
business tax credit in the PPACA.  We posted that analysis (with additional information 
about the credit) online at http://www.tn.gov/nationalhealthreform/forms/VA2010.pdf. 
 

4. If you need (or choose) to offer coverage to some or all of your employees, what kind 
and type of insurance do you want to provide? 
 
(a) How important is it for you to offer employees the same benefit design?  Conversely, to 

what extent do employees value the ability to make individual choices of health plans? 
 

(b) Are there specific benefit design elements (e.g., deductible amount, provider network, 
formulary, etc.) that you must offer to all employees?  If so, what are these? 

 
These questions help to determine whether you may be inclined to an “employee choice” 
model offered through an agent or broker credentialed by the insurance exchange. To 
the extent that you can or want to allow employees greater choice, then this may be a 
good option.  However, premiums under an “employee choice” model are likely to be 
higher than premiums in a model in which all employees are in the same plan or benefit 
design. 
 

5. If you don’t offer coverage, what type of penalty might you face?  What is your 
potential financial exposure? 
 
A recent report from the Congressional Research Services explains the employer penalties 
as follows:  
 

[The] PPACA does not explicitly mandate an employer to offer employees acceptable health 
insurance. However, certain employers with at least 50 full-time equivalents will face penalties, 
beginning in 2014, if one or more of their full-time employees obtains a premium credit through 



an exchange. As described in greater detail below, an individual may be eligible for a premium 
credit either because the employer does not offer coverage or the employer offers coverage 
that is not “affordable.” 

 
To illustrate the penalty structure, the report uses as example of an employer with 50 full-
time employees:  
 

[Assume that the] large employer does not offer coverage, and one or more full-time 
employees receive [premium assistance tax] credits for exchange coverage. The annual 
penalty calculation is simply the number of full-time employees minus 30, times $2,000. In this 
example (i.e., 50 full-time employees), the penalty would not vary if only one employee or all 
50 employees received the credit; the employer’s annual penalty in 2014 would be (50-30) x 
$2,000, or $40,000. 
 
Source: Congressional Research Service Report R41159, “Summary of Potential Employer 
Penalties Under PPACA,” (April 5, 2010), available online at 
http://healthreform.kff.org/document-finder/crs-report-on-employer-penalties.aspx. 

 
For additional information, see explanatory flowchart from the Kaiser Family Foundation 
(attached). 

 
6. Among your employees, who wins and who loses under each option? 

 
To make this determination, you will need a file that contains the age, household income (or 
estimate based on wages), and number of dependents (including both spouse and children) 
that would likely enroll in coverage. 
 

 Tension with highly-compensated employees. 
 Option to offer coverage to only a class of employees? 
 Could you create an employer plan that might allow people to satisfy the individual 

mandate if an employee enrolled – but also be eligible for tax credits if these are 
more advantageous to the employee and his/her family?   

 
 

 



 
 
Source: Kaiser Family Foundation, 
http://healthreform.kff.org/~/media/Files/KHS/Flowcharts/employer__penalty_flowchart_1.pdf.  
 


