
Message

Here’s hoping that this newsletter finds each of you safe and healthy as we move through this next 
phase of weathering the COVID-19 environment.

Since our last issue, TMA Northern Ohio has sponsored four webinars. The full video of each of these 
sessions, as well as the PowerPoints from each panel, are available on our website (turnaround 
org/Ohio) and are posted on the TMA Global Learning Link (turnaround.org\learning link). 

If any of you were not able to join us for any of these webinars, I strongly encourage you to check 
them out online.them out online. They showcased the incredible depth and diversity of the outstanding turnaround 
professionals our chapter is privileged to have as sponsors, present and former board members and 
officers, and active members and colleagues.  They came through for us all on every one of 
these webinars.

The first one, Stabilizing Your Business in the COVID-19 Era, was a panel presentation by Larry 
Goddard (founder and CEO of The Parkland Group, Inc.), John Lane (CEO of Inglewood 
Associates LLC), Rick Szekelyi (managing director of Phoenix Management Services), 
Harry GHarry Greenfield (partner with Bernstein-Burkley, P.C.), Scott Opincar (partner with 
McDonald Hopkins LLC) and myself (partner with Hahn Loeser & Parks LLP). 

It’s hard to believe this webinar was almost two months ago and that it wound up being presented 
literally two days after Governor DeWine issued Ohio’s Stay at Home order.  We are proud that our 
chapter was able to so timely start the conversation about how the skill sets of our many Turnaround 
Management Association members can offer guidance and action items to the larger business 
community and help our communities’ businesses navigate the economic fallout from the COVID-19 
pandemic.pandemic.

Keeping the focus on actionable items, our second webinar presented the topic If Cash Is King…
How Do I Get A Handle On It? This presentation highlighted the 13-week cash flow forecast and its 
many applications. This tool has stood the test of time in helping owners, managers and lenders better 
understand and manage their business and relationships. This panel included Nancy Terrill, CTP 
(partner at Inglewood Associates LLC), Bridget Franklin (partner with Brouse McDowell) and 
Bob Cohen, CTP (founder of Centrus, LLC). Mark Kozel, CTP moderated a panel that brought to 
bear over a century of turnaround experience.bear over a century of turnaround experience.

Taking a broader perspective, our third webinar, Finding New Paths … In The New (Temporary) 
Normal of COVID-19, identified different and not mutually exclusive strategies to move businesses 
forward in this unprecedented environment. This panel discussed several topics, leading with the 
process of re-purposing a business (here, pivoting to manufacture much-needed personal protective 
equipment, that we all now know as “PPE“). Austin Schmidt (co-founder and president of Additive 
Engineering Solutions) led this discussion. 
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Most businesses have excess or less-than-productive assets which could be turned into cash. With 
guidance on how to help businesses identify, market and sell these assets Richard Kiko (CEO of  
Kiko Realtors, Auctioneers & Advisors) offered his perspectives on the current market activity. 
TMA members also received a preview on the issues involved in reopening a manufacturing facility 
from Scott Eisenberg (partner and co-founder of Amherst Partners, LLC) who described the 
requirements the Big 3 are imposing on the Ohio tier one supplier for which he is serving as the chief 
restructuring orestructuring officer. There were too many take-aways from these three to mention them all here.

Our fourth webinar kicked off the month of May with a more traditional presentation, a workout 
banker panel. As usual, we were privileged to offer an outstanding panel of leading special assets 
officers, all of whom are immersed in the issues generated for lenders by the COVID-19 pandemic. 
We gained perspectives from Glenn Bartley (The Huntington National Bank), Suzanne Rinehart 
(Key Bank) and Kevin Garvey (Peoples Bank). Our moderator, Scott Opincar (partner at 
McDonald Hopkins), ensured that the discussion was topical and lively. As with our other webinars, 
participants were able to pose questions to the panel and Glenn, Suzanne and Kevin were candid and participants were able to pose questions to the panel and Glenn, Suzanne and Kevin were candid and 
helpful with their perspectives.

Once again, the chapter thanks each and every one of these panelists for taking the time to prepare 
substantive materials and offer insights based on their considerable experience as well as their current 
frontline activities.

We are disappointed that the pandemic left us with no choice but to cancel the Great Lakes Conference 
as well as another highlight of spring turning into summer: the Shoreby Club social event, co-hosted 
with our friends at thewith our friends at the Association for Corporate Growth. The loss of these in-person networking 
opportunities is regrettable, but we will move forward. We will explore ways to provide meaningful 
networking opportunities, as we continue to focus on timely, useful educational programming for 
TMA members and friends. 
 
Finally, a quick word about the TMA Golf Classic, originally set for July 13th. We have deferred the 
outing to September 21 in the hopes that the then-prevailing social distancing and other restrictions 
will allow us to get together and enjoy  all aspects of this popular annual event. Please pencil in the will allow us to get together and enjoy  all aspects of this popular annual event. Please pencil in the 
date, and we all will hope to gather at Mayfield Country Club for the day.  Stay tuned for details 
later this summer.  

In the meantime, enjoy the Memorial Day holiday weekend. Stay connected. Reach out to your TMA 
colleagues and friends. And stay safe and healthy.

     A Word About Our Events

TMA Northern Ohio remains committed to providing our members and the larger turnaround 
community with high-quality educational and networking opportunities. However, the 
coronavirus pandemic has forced us to cancel all in-person events until further notice. We are 
instead providing a continuing series of timely webinars on topics of interest. Here is the 
current line-up:

June 2nd at 10 A.M - Kimberly Riley, President of Hylant, Cleveland Region. "Powering up."

June 9th at 10 A.M  - Nancy Terrill June 9th at 10 A.M  - Nancy Terrill (Inglewood Associates, and former leader of a national 
workout group at a major bank): Learn to Think Like a Workout Banker! In these times, 
we all want to know what the workout banker is thinking . . . and why. Join us.

June 23rd at 10 A.M. A panel with the theme of Restoration • Repurpose • 
Reinvention in Real Estate. Details to follow. 

Sept. 21 – Save this new date for the TMA Golf Classic. 

We will continue to keep you apprised of all future webinars and other virtual events (more on 
that to come). Please continue to check that to come). Please continue to check your email for updates from TMA Northern Ohio!



By M. Colette Gibbons & Ashley Jericho,
McDonald Hopkins, LLC

Operating a successful business requires working capital and regular cash flow. When money is tight, business owners often consider 
alternative sources of funding when more conventional sources are less available. One of the riskier and more dangerous funding options is 
the merchant cash advance (MCA). MCAs alleviate short-term cash needs, but often leave the merchant with a long-term financial crisis.

An MCA allows a business to obtain immediate funding against future receivables. Similar to a consumer pay day loans, the business is 
selling future revenue for cash today. Most MCAs are repaid within six to twelve months.  

The repayment of the advance, plus fees and possibly other chaThe repayment of the advance, plus fees and possibly other charges, is made by either: (1) a set percentage “holdback” from daily or 
weekly credit card receipts, or (2) an automated clearing house (ACH) withdraw from the business bank account in a fixed daily or 
weekly sum. 

An Expensive Form of Financing

MCAs are significantly more costly than traditional financing. Usually, the factor rate is between 1.2 and 1.5, which means the fees can be 
equivalent to paying an annual percentage rate of up to 200% of the advance.  

Given the exorbitant fees associated with MCAs, many businesses using MCAs have been trapped in cycles of debt – often taking out 
subsequent MCAs to pay osubsequent MCAs to pay off the earlier advances. Some businesses have attempted to challenge attempts by the MCA provider to collect 
by arguing that an MCA is merely a disguised, usurious loan.

The question of whether MCAs constitute a sale of future receivables or a loan that is secured by and paid from future receivables is an 
important distinction for determining whether:

• Usury laws apply

• The MCA provider is a secured creditor

• The payments made to the provider are recoverable as preferential or fraudulent transfers in bankruptcy.

There has been a recent wave of case law concerning MCThere has been a recent wave of case law concerning MCA agreements. The majority of these cases addressing the issue have come out of 
New York state courts. And it appears many MCAs are including choice of law provisions in their MCA agreements calling for application 
of New York law, due to the favorable treatment they have received in that state.

The courts that have addressed these issues have identified several factors that should be considered in determining whether an MCA 
agreement is a true sale or a disguised loan, including whether:

1. The MCA agreement includes a reconciliation provision that allows the merchant to adjust its stipulated daily payments to the amount 

of  its actual daily of  its actual daily receipts

2. There is an indefinite contract term, which is “consistent with the contingent nature of each and every collection of future sales”

3. The provider has recourse if the merchant goes out of business or declares bankruptcy

4. The provider requires the filing of a UCC-1 financing statement to take a security interest in the receivables

5. The provider requires a personal guaranty to secure the debt. 

Ultimately, the question boils down to whether the repayment is absolute or contingent upon the merchant’s earning future income. 
If the repayment is contingent and the provider is taking the risk that it will not be paid, the courts will likely view the transaction as a true If the repayment is contingent and the provider is taking the risk that it will not be paid, the courts will likely view the transaction as a true 
sale. This is the case even where the provider requires the filing of a UCC-1 financing statement or the execution of a personal guaranty 
(so long as the guaranty is not more broad than the obligations under the MCA agreement – that is, it does not require payment in the event 
that the merchant fails to have future income).

continued on page 4
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Some courts in California have taken a stricter approach, finding that despite the form of the MCA 
transaction, where the purpose is to loan money at a usurious rate of interest, the subject transaction 
is a loan, not a sale.

Although there are many state and federal courts that have not addressed this issue, those courts 
would likely consider similar factors in determining whether MCA agreements are true sales versus 
disguised loans. Accordingly, businesses must consider the high cost of MCAs – the extreme fees, 
the drain on future receivables, and the likelihood that usury and predatory lending defenses may the drain on future receivables, and the likelihood that usury and predatory lending defenses may 
fail in any collection litigation.

An Option of Last Resort

Because of the crushing fees involved in repaying MCAs – which often come as a surprise to 
merchants because some contracts for MCAs are difficult to understand – use of an MCA should 
be a last resort for obtaining cash. Credit cards and untapped lines of credit are generally much less 
expensive and easier to repay.  

FinallFinally, hiring experienced restructuring counsel may be far less expensive and a better long-term 
solution to temporary cash crunches than an MCA. In addition to reviewing other financing options 
with counsel, owners of distressed businesses should ask counsel about relief afforded by the 
recently enacted Small Business Reorganization Act of 2019, as amended by the CARES Act on 
March 27, 2020. 

As a result of this legislation, it should be easier for small businesses, as defined by the legislation, 
to seek relief, successfully reorganize and stay in business.  

Featured Sponsor

                                                With offices in Chicago, Cleveland, Columbus, Detroit, Miami, West Palm 
                                                Beach and Washington, D.C., McDonald Hopkins is comprised of 140 
attorneys who work individually and together as part of specialized teams to help clients strategically plan 
for an increasingly competitive future.  
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By Bob Cohen, Centrus LLC

“The Only Thing We Have to Fear is Fear Itself”
A Review of History as an Insight into Our Economic Future

While a great many people across the world are looking at the health and societal implications of COVID 19, many are also looking to the 
impact--both near- and long-term--upon our economy and our quality of life. It appears that the preponderance of opinions expressed 
throughout the world are based upon fact-free assumptions, generating inconsistencies and fear as everyone looks to our collective 
economic future. I’d like to instead offer this fact-based analysis and comparison. 

To merely state that the issues being addressed within the COVID 19 environment are complex is an understatement. This commentary 
attempts to focus on the economic impact of the COVID 19 issues—working from the assumption that the medical issues associated with attempts to focus on the economic impact of the COVID 19 issues—working from the assumption that the medical issues associated with 
the virus will eventually be resolved--through the lens of reviewing what we already know: history.  That includes: 

      •   The Spanish Flu epidemic of 1918.

      • The stock market crash of 1929.

      • The failure of the housing market in the late 2000’s.

The analysis will consider the economic environment just prior to each of these events as well as the subsequent trailing economic 
performance as impacted by these events. Specifically we’ll look at measurements by 1) gross domestic product (or similar factors); 2) the 
Dow Jones Industrial average and 3) the U.S. unemployment rate.Dow Jones Industrial average and 3) the U.S. unemployment rate.

Spanish Flu - 1918

The Spanish Flu was an usually deadly influenza pandemic lasting from January 1918 through December 1920.  Its human costs included 
the death of approximately 50 million people worldwide (675,000 in the U.S.). With no vaccine or real antibiotics to treat people, 
infection-control efforts worldwide were limited to non-pharmaceutical interventions such as isolation, quarantine, good personal hygiene, 
use of disinfectants and limitations of public gatherings, all of which were applied unevenly (sound familiar?). The pandemic spread 
simultaneously in three distinct waves over the 1918-1919 period.

      • Domestic Output - G      • Domestic Output - Gross Domestic Product - It is estimated that overall economic impact was an approximately 5-percent annual 
        decline in domestic output in 1918. (Note:  The modern concept of GDP was first developed in 1934, so other factors are incorporated 
        in this analysis).

      • Dow Jones Industrial Average  - The Spanish Flu arrived immediately following a downturn in the economy and a decline in the Dow 
        in 1917. The odd result was a significant increase in the DJIA in 1918 through 1919. Notably, even though there was a significant 
        inc        increase in the index shortly following the pandemic, domestic output (as calculated in those times) actually grew only 1% in 1919.

      • Unemployment - At the beginning of the pandemic, U.S. unemployment sat at 5.5%. By 1922, approximately two and one-half years 
        later, unemployment was 23.1%.

In review, the Spanish Flu launched a series of events that, while the Dow demonstrated a strong recovery, in fact left the country with a far 
less robust economy and an unemployment rate approximately four times greater than before the pandemic in 1922- nearly three years after 
the pandemic began.
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Wall Street Crash -1929

The Wall Street crash started in September of 1929 and ended late in October of 1929, when share prices on the New York Stock Exchange 
collapsed. American cities prospered as the overproduction of agricultural produce created financial distress among farmers from 
1920-1930. These issues, combined with the excessive speculation in stocks, were the significant contributors to the market crash. On 
October 29, 1929, the Dow Jones Industrial Average dropped 24.8%, destroying the previous enthusiasm demonstrated in the economy and 
led to the Great Depression.

The U.S. economy actually began to deteriorate inThe U.S. economy actually began to deteriorate in August 1929, months before the stock market crash in October of that year.

      • Gross Domestic Product - GDP deteriorated by 8.5% from 1929 to 1930, a decline of 6.4% in 1931, and an additional reduction in 
        1932 of 12.9%.

      • Dow Jones Industrial Average - From the approximately three-year period of October 29, 1929 through July 8, 1932, the Dow 
        declined 89.2%. The Dow did not again achieve its September 3, 1929 high until November 23, 1954.

      • Unemployment - In December 1929, unemployment, a lagging indicator of economic performance, was still at 3.2%. By February 
        1930, unemployment         1930, unemployment rose to 15.9%. By November 8, 1933, unemployment rose to 24.9%.

In review, the Wall Street crash launched a series of events which resulted in the significant deterioration of GDP, a massive decline 
in the Dow and an unemployment rate nearly eight times greater over the course of the subsequent two to three years following the crash.

The Housing Crisis – Late 2000’s

The causes of the housing crisis encompass a combination of vulnerabilities, including the bursting of the U.S. housing bubble in 
2005–2006, followed by the 2007–2008 phase often referred to as the subprime mortgage crisis. The combination of banks unable to 
provide funds to businesses and homeowners paying down debt rather than borrowing and spending, resulted in this Great Recession provide funds to businesses and homeowners paying down debt rather than borrowing and spending, resulted in this Great Recession 
that lasted almost two years.

      • Gross Domestic Product - In 2006, GDP was growing at the rate of 2.9% annually. Three years later, in 2009, GDP was declining at 
         the annual rate of 2.5%; a swing of about 5%.

      • Dow Jones Industrial Average - By the end of 2006, the Dow had grown 16.3% over the prior year. At the end of 2008, it had 
        declined by 33.8% from the prior year.

      • Unemployment - The unemployment rate in 2006 was 2.9% early in the development of the Great Recession. The unemployment rate 
         g         grew to 9.3% three years later in 2009, or more than three times as high.

COVID-19 Pandemic - 2020

The COVID-19 pandemic is caused by a virus that manifests as severe acute respiratory syndrome.  As of May 21, 2020, more than 188 
countries and territories have citizens infected, resulting in more than 328,000 deaths (and growing daily). The pandemic has caused global 
social and economic disruption, including the largest global recession since the Great Depression. Misinformation about the virus is 
rampant, creating fear, anger and confusion.

      • Gross Domestic Product - GDP in the first quarter of 2020 decreased by 4.8 percent.  That level of decrease is adequate to propel 
         the country into a          the country into a recession.

      • Dow Jones Industrial Average - At the end of 2019, the DJIA had grown more that 22% over the prior year.  By March 23, 2020, 
        the DJIA had plunged 36% from the market-peak in February 2020.  This precipitous decline supported a bear market that ended an 
        11-year bull market that started in March 2009.

      • Unemployment - Unemployment in February 2020 was 3.5%, compared to the unemployment rate on May 8, 2020 of 14.7%, 
         the worst unemployment rate since the Great Depression.
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Conclusion

The facts above speak for themselves. Reaching into the future requires businesses to feel some level of confidence that the economic 
environment is going to improve. Based upon the three events chosen, and a belief that history does repeat itself, it is likely that the 
economic conditions will continue to deteriorate for an additional two to three years into 2023, followed by recovery, likely spurred by 
innovation and ingenuity growing from the ashes of the downturn.  Buckle up!

Invigorating the process of economic recovery is well captured in the following message:

              “This is preeminently the time to speak the truth, the whole truth, frankly and boldly. Nor need we shrink from honestly facing 
         conditions in our country today. This great nation will endure as it has endured, will revive and will prosper. So, first of all, let me 
         assert my firm belief that the only thing we have to fear is fear itself - nameless, unreasoning, unjustified terror which paralyzes 
         needed efforts to convert retreat into advance. In every dark hour of our national life a leadership of frankness and vigor has met 
         with that understanding and support of the people themselves which is essential to victor         with that understanding and support of the people themselves which is essential to victory. I am convinced that you will again give 
         that support to leadership in these critical days.”

         Franklin D. Roosevelt
         Inaugural Address, March 4, 1933

Bob Cohen BS, MBA, JD is a turnaround and crisis management professional with Centrus LLC.  Bob has contributed a number of 
articles to this quarterly publication over the years and has been recognized by the Turnaround Management Association of Northern 
Ohio, having received the Turnaround/Transaction of the Year Award in 2014, and the TMA Lifetime Achievement Award in 2019. 
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