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November was the time for all things Disney at TMA’s annual meeting, 
as we gathered in Orlando, Florida. The event always provides some great 
networking with turnaround professionals around the country and world, 
and some strong educational programs and great speakers.  

We learned a little about problems faced by a franchisee in the Krispy 
Kreme case (and sampled some of the inventory), heard from Steve Mill-
er—of Chrysler and Delphi fame—speak about some of the challenges he 
faced in those companies, and attended sessions on the higher education 
and healthcare industries, amongmany others. I think my favorite, though, 
was a presentation on leadership by one of the Disney Institute educators. 
No matter what you think about Disney, they have an incredible business 
model, from which all of us can learn something useful. Think about 
joining us at the TMA Distressed Investing Conference in Las Vegas in 
February or the annual conference next October in Fort Worth!  

Our annual holiday party, held jointly with the CMBA, happened on December 8th this year.Always 
a wonderful time and one of our best-attended events, this year we were at the Kimpton Schofield 
Hotel. The party is also where our chapter presents two annual awards. Joseph Hutchinson, Jr., a past 
president of our chapter, was honored with the prestigious Lifetime Achievement awardfor his many 
years of exemplary work in the turnaround field.Seven of our chapter members—Michael Kaczka, 
Christopher Peer, John Polinko, Scott Opincar, John Lane, Mark Kozel and Steward Saddler - were 
recognized for their hard work and great results on the Quaker Steak and Lube case, which won 
Turnaround of the Year. Please join us in recognizing and congratulating these hard-working and 
well-deserving individuals on their awards.  

We hope you will be able to join us in the new year for our chapter events. A full schedule will be 
posted shortly, but we start off 2017 with an economic forecast breakfast event, to be held at the 
Marriott Hotel on January 20. It’s always an interesting and timely topic, so please mark your calen-
dars now, with details coming shortly.   

With the holiday season well underway and 2016 coming to a close, this marks the end of my two-
year presidency of the Ohio chapter. As others who have served in this role before me have agreed, it 
is a wonderful opportunity to meet many of you, work with other turnaround professionals to deliver 
programming that we feel is important, timely and valuable and to be a liaison with the national 
organization. 

There is no way to accomplish that without a diligent administrator. Louise Walsh has served in this 
role for many years, and has been a tremendous help to me. Thank you, Louise.I also want to thank 
our sponsors, who make our top-notch programming possible. Lastly, I want to recognize a dedicated 
group of board members who work very hard to deliver what our membership wants and expects. It 
has been a pleasure to serve with you. Many thanks to all of you!

Wishing you all a wonderful holiday season and a prosperous 2017!
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With offices in Chicago, Cleveland, Columbus, Detroit, 
Miami, West Palm Beach and Washington, D.C., 
McDonald Hopkins is comprised of 140 attorneys who 
work individually and together as part of specialized teams to help clients strategically 
plan for an increasingly competitive future.
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Here is a familiar story for bankruptcy practitioners: a client calls, screaming about being served 
with a lawsuit that seeks to avoid and recover pre-bankruptcy transfers which stem from the same 
bankruptcy case that caused the client to write off a king’s ransom of receivablesonly a couple years 
ago. But you, good bankruptcy practitioner, know that all is not lost and that there are many good de-
fenses available for your client. One of the first things you do isdetermine when the alleged transfers 
occurredand then tick down your list: transfer greater than 90 days (no preference liability!); greater 
than 1 year (no insider preference liability!); greater than 2 years (no federal fraudulent transfer 
liability!); greater than 4-6 years (no state law uniform fraudulent transfer liability!).  

You then call back the client and confidently tell them that, regardless of any other defenses, the 
statute of limitations has passed and there is nothing more to worry about. The lawsuit is set to be 
dismissed immediately. Or so you thought, until you read this article and find out that a ten-year 
statute of limitations in not out of the question!

To the apprehension of counselors and clients alike, a recent decision arising out of the U.S. Bankrupt-
cy Court for the Southern District of Florida—In re Kipnis1—may end up disrupting the conventional 
jurisprudence on applicable statutes of limitation in avoidance actions.There, the bankruptcy court 
found that that the language of section 544(b) of the Bankruptcy Code(which permits a trustee to avoid 
a transfer that is avoidable under applicable non-bankruptcy law) was clear and could be interpreted to 
allow a trustee to step into the shoes of the Internal Revenue Service to pursue avoidance actions that 
the IRS, outside of bankruptcy, could have pursued in a timely fashion on the petition date.

The facts of the Kipnis case are relatively straightforward. An individual claimed losses from a 
custom adjustable rate debt structure transaction on his 2000 and 2001 tax returns. In 2003, the IRS 
notified the individual that his 2000 and 2001 taxes were under investigation, which ultimately re-
sulted in an examination report that determined some material tax deficiencies for tax years 2000 and 
2001. The debtor unsuccessfully appealed to the U.S. Tax Court. In 2012, the court ruled in favor of 
the IRS, disallowing the losses claimed by the individual, and affirming the tax deficiencies in the 
examination report.  

The debtor subsequently filed a Chapter 11 bankruptcy petition on January 21, 2014, and the case 
was converted to Chapter 7 on February 6, 2014, resulting in the appointment of a Chapter 7 trustee. 
The IRS filed a proof of claim in the debtor’s Chapter 7 case for the tax deficiencies, totaling more 
than $1.9 million.

In January 2016,the trustee filed two separate adversary proceedings: one seeking to set aside an 
August 5, 2005 transfer of a bank account titled solely in the debtor’s name to himself and his wife 
as tenants by the entireties; the other to avoid the transfer of real property by the debtor to his wife 
via the execution of a quit-claim deed dated August 5, 2005, and pursuant to a premarital agreement 
entered into by the parties earlier on July 5, 2005.The debtor’s wife moved to dismiss the adversary 

1   555 B.R. 877 (Bankr. S.D. Fla. 2016).
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proceedings on grounds that the trustee’s claims were barred by Florida’s four-year statute of limitations 
on fraudulent transfer claims.  

Under federal law, the IRS may pursue collection of taxes for ten years from the assessment date. Its 
collection remedies include the right to avoid transfers under state law without being bound by state stat-
utes of limitations.2 Although the IRS must prove that a transfer is avoidable under the applicable state 
law, the limitations period for filing the avoidance action is governed by federal law.

The trustee argued that because the IRS was a creditor holding an unsecured claim against the debtor, 
allowable under the Bankruptcy Code on the filing date of the bankruptcy case, the IRS could have 
timely filed a complaint to avoid the bank account transfer and the condominium transfer under appli-
cable Florida fraudulent transfer law. Therefore, the trustee, under the “strong arm” provision of section 
544(b) of the Bankruptcy Code, could simply step into the shoes of the IRS to avoid such transfers, 
using the longer look-back period available to the IRS.3

In siding with the trustee, theKipnis court acknowledged the split of authority on whether a trustee can 
step into the shoes of the IRS under section 544(b) of the Bankruptcy Codeand use the IRS’s ten-year 
collection window, noting that more courts have concluded that the language of section 544(b) was clear 
and that trustees have the right to step into the shoes of the IRS and take advantage of the longer limita-
tions period.4Indeed, the Kipniscourt citedonly one opinion that reached an opposite conclusion, which 
held that the IRS immunity from state statutes of limitations is a public right that cannot be invoked by a bankruptcy trustee under section 
544(b) of the Bankruptcy Code.5

Ultimately, the Kipnis court focused on the plain meaning of the statutory language rather than the policy implications of its decision. 
First, the court found that the clear language in the text of section 544(b) imposed no limitation on the meaning of “applicable law” or on 
the type of unsecured creditor a trustee can choose as a triggering creditor. Second, the court emphasized the derivative nature of section 
544(b),finding that, in the context of stepping into the shoes of a creditor that has sovereign immunity, the focus is not on whether the trust-
ee is performing a public or private function, but rather, is on whether the IRS, the creditor from whom the trustee is deriving his rights, 
would have been performing that public function if the IRS had pursued the avoidance actions under “applicable law.”

At the heart of the Kipnis decision is the perpetualbattle pitting statutory plain meaning against policy considerations and legislative intent. 
Historical practice would generally lead one to believe that Congress may have intended that section 544(b) tobe limited only to avoid-
ance actions that non-governmental creditors could bring.Otherwise, one may conclude that such a 
result would make the “normal” statutes of limitations meaningless,given the fact that the IRS holds a 
claim in most bankruptcy cases; and because, in certain cases, there may exist a disproportionate ratio 
between the small amounts owed to the IRS and the potentially large amounts sought to be recovered 
for creditors.Finally, this type of result could put trustees in the untenable position of having to choose 
between objecting to an IRS claim or preserving a potentially larger avoidance right.

Almost apologetically, the Kipnis court implied that its ruling, while legally sound, may indeed have a 
wide-reaching impact. The court noted that because the IRS is a creditor in a significant percentage of 
bankruptcy cases, bankruptcy trustees may realize that this may create a longer reach-back weapon is 
in their litigation toolbox.Unless thejurisprudence in this area further develops to the contrary, counsel-
ors and clients may be looking at more extensive use of section 544(b) of the Bankruptcy Codeto evade 
state statutes of limitations.

This would indeed be asignificant change in existing practice, but something that youshould consider 
the next time that angry client calls you screaming about an avoidance lawsuit.

2    26 U.S.C. § 6502(a)(1) establishes the ten-year deadline for the IRS to collect taxes;26 U.S.C. § 6901(a)(1)(A) provides the 
authority for the IRS to pursue avoidance actions against transferees of the taxpayer’s property.

3    11 U.S.C. §544(b) provides: “the trustee may avoid any transfer of an interest of the debtor in property or any obligation incurred 
by the debtor that is voidable under applicable law by a creditor holding an unsecured claim that is allowable under section 502 
of this title or that is not allowable only under section 502(e) of this title.

4    In re Kaiser, 525 B.R. 697 (Bankr. N.D. Ill. 2014); Finkel v. Polichuk (In re Polichuk), No. 10–003ELD, 2010 WL 4878789, at 
*3 (Bankr.E.D.Pa. Nov. 23, 2010); Alberts v. HCA Inc. (In re Greater Southeast Cmty. Hosp. Corp. I), 365 B.R. 293, 299–306 
(Bankr.D.D.C.2006); Shearer v. Tepsic (In re Emergency Monitoring Technologies, Inc.), 347 B.R. 17, 19 (Bankr.W.D.Pa.2006); 
Osherow v. Porras (In re Porras), 312 B.R. 81, 97 (Bankr.W.D.Tex.2004).

5   Wagner v. Ultima Holmes, Inc. (In re Vaughan Co.), 498 B.R. 297 (Bankr.D.N.M.2013).

January 20
Annual economic forecast 
breakfast. Downtown 
Marriott.

NOTE: The dates and subjects 
listed in this tentative 2016 
calendar are subject to change 
to accommodate speaker’s 
availability, facility availability, 
verification of availability of 
other organizations in the case of 
joint events, and current events 
which might pre-empt this current 
schedule. The schedule will be 
updated as necessary.
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Members who were recognized for their work in the Quaker Steak and Lube case 
include (left to right): Michael Kaczka, Christopher Peer, John Polinko, 
Scott Opincar, John Lane, Mark Kozel and Stewart Saddler.  

Scenes from 
the Holiday Party

Lifetime achievement award winner Joseph Hutchinson, Jr., 
with outgoing TMA Ohio president Sally Barton. 


