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“If we had no winter, the spring would not be so pleasant: if we did not 
sometimes taste of adversity, prosperity would not be so welcome.”
                                                                                    —Anne Bradstreet

The days of lingering darkness are upon us. While the winter solstice won’t 
occur until December 21st, the feeling that we rise in darkness and drive home 
in that same darkness week after week makes our days seem even shorter. Yet 
hope springs eternal – and even through the holiday rush and New Year celebrations, we anxiously 
await the warm embrace of spring.
The winter into spring thing is a good metaphor for where the restructuring industry has been – and 
might be headed. After a “long winter’s nap” phones seem to have found a way to operate once 
again, and cases are being filed as interest rate hikes, tariff’s and other factors begin to have some 
effect on companies that have been teetering for some time. Is it real? Will it last? The answers 
remain elusive, but a warming trend just might be in the winds.
Nevertheless, the TMA is poised to offer some warmth of its own in the form of great programming 
and events to keep you engaged and usher in the new year. We offer for your consideration, the 
following upcoming (or recently completed) events:
November 8, 2018 – Twelve Years of Turbulence – the Inside Story of American Airlines’ Battle 
for Survival with author and guest speaker Gary Kennedy. During the 12 years following 9/11, 
American Airlines lost billions of dollars and endured years of crisis and turmoil. Against all odds, 
American found a way to save what was once the world’s largest airline from certain ruin. Gary 
Kennedy, American’s chief lawyer, provided an insider’s perspective into the innermost workings of 
the airline industry. Attendees received a complimentary copy of Mr. Kennedy’s book and had the 
opportunity to have it autographed.
December 6, 2018 – TMA Annual Holiday Party. Held once again at the Hilton Downtown 
Cleveland, this annual networking event is always on everyone’s “must attend” listing. From the 
announcement of the Lifetime Achievement Award and possibly a Turnaround of the Year Award, to 
the delicious foods, specially selected beverages and incredible networking, this event will have you 
wanting for nothing more!
January 25, 2019 – Economic Forecast – 2019. The morning after the ACG Dealmaker Awards 
presentation, TMA will again feature a notable authority with prognostications on 2019. The 
elections are over, so how will they, increasing interest rates, stock market jitters and continuing 
trade wars impact our client base, our 401(k)’s, and our families? We’ll have some insight and 
suggestions for you on the 25th.
February 14, 2019 – “It’s not all Wine and Roses.” A Valentine event near and dear to your heart. 
Stay tuned for more details!
While there will be many more events in 2019, one you might want to ink in on your calendar right 
now is the 2019 TMA Annual Meeting – to be held in Cleveland! Yes, the TMA Annual Meeting 
will be in Cleveland from September 25th through the 27th. TMA-Ohio Chapter leadership has 
already been working with National with the goal of making this event the most successful one ever 
– and certainly one you won’t want to miss. You will hear a lot more about this event in the new 
year, so mark your calendar now and look forward to additional information in forthcoming issues of 
this Newsletter. 

continued on page 2
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In a recent article, we made comments about the valuations and structures of buy/sell transactions 
happening today, and were forced to ask ourselves, “Is it the 1980’s again?” Over the past few years, 
many in the turnaround/restructuring industry have likely been engaged in an increasing number of 
projects in the medical space. That includes: local & national labs, independent physician practices, 
stand-alone technology centers, medical staffing, high care and transitional nursing homes, home 
health care, medical equipment manufacturers & the suppliers to these players and hospitals. As the 
volume of transactions and restructuring in the medical space has increased over the past few years, 
it seems time to look back to see what could be driving the increased volume in this space. 
As usual, the increase in activity is because that is where the money is and everyone is trying to 
figure out how to get a taste of that wave. The entry of many private equity and investment firms 
into the medical space resulted from a number of factors, including investors looking to cash out to 
private owners looking for their next steps. With regional and national roll-ups going on, and with 
tons of money chasing the cashflow, it is a great time to be a buyer or perhaps a seller.  
It’s no secret that medical spending is on the rise nationally. The $933.5 billion increase in healthcare 
spending from 1993 to 2013 has been driven by a number of factors1:
■  The increase in population during this timeframe accounted for a 23.1% increase in spending, or 

$269.5 billion
■  Aging accounted for an 11.6% increase, or $135.7 billion
■  Pricing and intensity of treatment drove a 50% increase in spending, or $583.5 billion

Move Over Autos and Heavy Industry—
The Biggest Industry Restructuring of the 2020’s is Coming.
It’s The Medical Industry’s Turn!
By Dennis Kebrdle, Managing Partner, Chikol

President’s Report continued 

The end of 2018 represents a lot of things to each of us. Remembering successes and shortcomings, 
new friends gained and old ones lost, moments cherished and moments to be forgotten, resolutions 
made and resolutions to be made. While I share each of those, for me, it’s also a time of farewell as 
my term as the president of the TMA Ohio Chapter comes to an end. On January 1st, Dan DeMarco, 
the chapter vice president, takes the reins of the presidency and applies his considerable talent to 
continuing to move the chapter forward. For that is the goal of each president of the chapter – to 
move the organization forward, becoming more relevant in our industry and providing a forum 
where members and guests can learn, engage with one another, and make connections.
If I have succeeded in any of that, it is attributable to the great team on the chapter’s Board that 
works so tirelessly to implement the programs, reach-out to new and old members, and keep TMA 
an important part of the restructuring community in Ohio. For that, I am most profoundly grateful.
Dan will steer the ship in his own way, just as I steered the ship differently than Sally Barton who 
steps down from her position as Past President at the end of the year. Sally passes that title down 
to me and assumed her Board position at National for another term.  While we each differ in our 
approach, our goal is always the same – ensuring TMA membership provides value and relevancy to 
the restructuring community. It’s been a privilege to work with Sally and Dan, and each and every 
member of the Board. To be sure, I won’t be fading off into the sunset, but just taking on a smaller 
role with the chapter.
Finally, I will also be moving into “senior status” after the new year, as I move into retirement 
and work a bit less. It’s another change, to be sure, but one I look forward to. For each of you that 
has worked side-by-side with me, taught me skills I never otherwise would have had, given me 
opportunities and trusted me, my sincere and heartfelt thanks. 
Mark

[1] Dieleman, J.L., Squires, E., Bui, A.L., et al. Factors associated with increases in US health care spending, 1996-2013. 
(2017, November 7) 
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■  Disease actually accounted for a decrease in spending of 2.4%, or $28.2 billion
Nationally, Baby Boomers are aging and needing more care. People over 65 years of age experience 
three times more hospital stays than the general public, while those over 75 years of age have 
four times as many hospital stays. These simple demographic facts create a huge opportunity for 
doctors, hospitals, labs and caregivers in general to deal with demand beyond anything experienced 
previously.  
Adding to that situation, payments for healthcare are, for the most part, covered by either 
government or insurance, meaning investors can easily see strong sustained cash flow to rely on 
when paying huge multiples. What we find surprising when looking at deals in this space is to be 
discussing multiples of SALES and not EBITDA at huge valuations—sometimes double the normal 
industry rates when the operation being pursued is running at or above industry performance levels.
When we began in the early 1980s, we did our first leveraged transactions. Most were in the 
manufacturing or retail spaces, and that continued throughout the 1990s. The prices being paid then 
reflected the “value & cost” of funds being used in the marketplace, with 3-5X EBITDA being the 
norm. That isn’t anywhere near where transactions in the medical space are today—but the valuation 
dynamics are so similar it is DEJA-VU!
In our experience, buyers in this space have been paying tremendous multiples of EBITDA, 
often 10-20X, and in many cases, where volume is a driver, even 1.5-3X sales! With these kinds 
of multiples, it is certainly the time to be active in the medical space, by understanding what the 
incremental purchased volume will bring to a “core company” in order to justify these huge prices 
and competitive situations. Restructuring professionals most certainly have a role to play by helping 
drive earnings and reducing this industry’s widespread and significant profit leakage!
Looking back and then reflecting on today’s marketplace, we are finding similarities to the evolution 
that has overtaken the auto industry. The increased use of medical services by both boomers and 
even the younger generations are forcing the medical industry to innovate and change just as it did 
the auto industry. This increased volume has put a strain on the system, stimulating ways to grow 
capacity, manage personnel shortages and innovate—by an industry that has never had to closely 
manage transactional costs or inventory dynamics.   
As you may recall, the auto industry evolution really went to the next level in the 80s, when the 
Japanese entered the market with lower costs and better production approaches. The Big 3 hadn’t 
worried about anything but making sure there were sufficient cars on lots to meet the demand. Sales 
and profit were sure to follow, they believed, with prices rising as needed to ensure their targeted 
results. It worked until the Japanese arrived with lower prices, standard features and consistent 
quality--all driven by a lower average cost of production brought about through improved equipment 
and a reduction in the capital, primarily inventory, that was needed for each car sold.  
We all remember how the restructuring of the auto industry impacted the entire supply base, and 
the current supply chain model in most of manufacturing reflects that evolution. Not only did the 
industry change and streamline, but every newly-christened “just in time” supplier down the channel 
had to adopt “lean” and “quality” as the new way of life or die! Not only did the production cost 
matter, but with the cost of funds in double digits, the capital needed for every part in inventory 
drove them to change how every production plan was formalized.

Chikol specializes in working with small to medium-sized companies 
that need assistance in developing strong leadership and the experience 
required to deal with issues created by the current economic conditions 
or internal issues preventing the company from performing to its highest level. It was founded 
in 1990 after the managing partners combined their more than 30 years of experience as owner 
operators and with purchasing companies in financial distress. Chikol’s top priority is value 
enhancement and operational improvement.

Featured Sponsor

continued on page 4
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December 6, 2018
TMA Annual Holiday Party. Hilton Down-
town Cleveland. Includes announcement 
of the Lifetime Achievement Award and 
possibly a Turnaround of the Year Award.
2019 Programs

January 25
Economic Speaker. Breakfast meeting 
following ACG Deal Maker’s event
February 14
Not all Wine and Roses
March 20
NCAA Pre-Event

April 25
Tariffs and their impact on business
May 23-24
TMA Great Lakes Conference, Avalon Inn
June 11
TMA/ACG Summer Event at Shoreby Club
July 15
TMA Golf Classic at Mayfield Country 
Club
August 29
Annual TMA/CFA Shuffleboard Event

September 25-27
TMA Annual Meeting in Cleveland
October 24
TMA/CMBA Education event*
November 19
Improving productivity in medicine*
December 12
Holiday Event
Please note: * These two events might 
switch depending on timing coordination 
with CMBA

2018/2019 EVENTS CALENDAR

General note: The dates and subjects listed on this proposed 2019 event calendar are subject to change to accommodate: speakers and 
venue availability, verification by other organizations in the case of joint events, and current events that might pre-empt the initial sched-
ule. As always, each program announcement will have the definitive word on the specifics of each event.

In our view, the medical space appears to be on the verge of that 
same industry evolution. The demand for increased services in an 
industry with a critical shortage of workers means doing business 
the same way it’s always been done will no longer work. This rapid 
growth and increase in spending is priming the search for cost 
savings and productivity improvement. 
Providers are embracing tele-med and other technologies hitherto 
shunned in order to help meet these challenges. PA’s and NP’s 
are becoming more prominent as they take some of the workload 
off physicians to improve the efficiency of providing healthcare. 
Medical innovation hubs are becoming the norm rather than a 
novelty. Tie this situation to the rapid increase in the cost of funds 
(25-35% in the last year) and it feels just like the auto industry all 
over again!
With the government teaming with the insurance industry through 
the implementation of the Affordable Care Act, both are starting 
to search for price compression with volume. At the same time, 
individuals are being asked to pay the highest deductibles in 
history. According to recent data from the Centers for Medicare and 
Medicaid Services (CMS), the average American spent $9,596 on 
healthcare in 2012 compared to $7,700 in 2007. In 2016 the average 
annual cost per person hit $10,345, while in 1960 the average 
annual cost per person was $146. In this instance, the forces of 
consumer, provider and payer are all united in trying to address the 
increasing cost of healthcare and what can be done to stem that tide.
Much more “leakage” exists in medical space engagements than 
we have seen in manufacturing and service industry projects. 
We’re reminded of 30 years ago, when companies tracked the price 

of steel, but the shipping, rework, overtime and packaging were 
viewed as “small money” --“immaterial” – “rounding” and not 
watched very much at all. For those of us who came from “penny 
business” backgrounds like the grocery industry, life was all about 
single bites, and we attacked those small areas vigorously.  
In virtually every medical project we’ve had lately, the CFO has 
commented that many of our initiatives were “immaterial” and 
“not worth our valuable time” to worry about. But as we all know, 
every penny that can be saved is valuable and ends up in most 
engagements helping management to get incremental margins where 
most thought it wasn’t worth it. In one notable situation, where 
revenues were about $80 million, we were able to recapture $6.5 
million in savings in the “immaterial” areas that we had identified. 
Although the medical industry is experiencing some of the 
challenges we all saw in the ‘80’s, the size of the industry, along 
with its dramatic growth, will bring prospective buyers plenty of 
opportunities as long as they make sure they gain control of the 
train. We all need good healthcare and often times we can’t put it off 
like we sometimes do when buying a new car!
But for those of us in the operational improvement & turnaround 
business, there will be abundant opportunities to again assist our 
investor, lender and owner friends who are in, or considering the 
exploding medical marketplace. If not, they will likely be run over 
in the next few years, and with the prices being paid—it will be 
ugly. If we add in the growing cost of funds, the time for attention is 
now, not tomorrow!!
And as we seasoned professionals know, “we’ve been there—we 
can help!”

Feature Story continued
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Founded in 1930, McDonald Hopkins is a business advisory and advocacy law firm with offices 
in Chicago, Cleveland, Columbus, Detroit, Miami, and West Palm Beach.

Featured Sponsor

Single-employer pension plans are less commonplace these days, 
but remain a reality for many companies to deal with large, accrued 
balances from pensions implemented decades earlier. If a company 
is already financially unstable, the prospect of paying for these pen-
sion liabilities for years to can drive a company toward insolvency 
or possible bankruptcy. 
Affiliates and successors of financially troubled businesses are also 
at risk for these unpaid pension obligations. As detailed in a Sixth 
Circuit opinion issued earlier this fall, creative asset restructuring 
efforts and long-term financial planning may not be enough for affil-
iates or successors to escape legacy pension liabilities.    
The issues raised in the appeal of the case, Pension Benefit Guar-
anty Corporation v. Findlay Industries, Inc. (902 F.3d 597, 6th Cir. 
2018) involved two sets of parties related to the business failure 
of Findlay Industries, the plan sponsor under a single-employer 
pension plan. Those parties were a trust that obtained property from 
Findlay’s founder but then leased it right back to Findlay and the 
companies that eventually acquired all of Findlay’s assets after it 
went under (the Successors). Neither the Trust nor the Successors 
expressly assumed—or believed they had to assume—Findlay’s 
pension liabilities.  
But the Pension Benefit Guaranty Corporation had a different 
thought. In a decision that the court called a “common sense an-
swer,” the Sixth Circuit reversed a lower court decision, and found 
that the Trust was indeed a “trade or business” under common 
control of the plan sponsor, thus deeming Findlay and the Trust be 
treated as one employer for liability purposes under the Employee 
Retirement Income Security Act of 1974, or ERISA. Moreover, the 
Sixth Circuit found that the Successors could be held to answer for 
Findlay’s massively underfunded pension responsibilities under 
a federal common-law doctrine of successor liability as means to 
promote fundamental ERISA policies. 
Background
Some general background is beneficial in understanding the rea-
soning behind this decision. The PBGC was created as a part of 
ERISA, and works to regulate pension plans, insure uninterrupted 
payment of benefits upon the termination of a plan, and recover 
assets to provide for the pension payments of terminated plans and 
underfunded plan sponsors when a bankruptcy or liquidation occurs. 
There are two kinds of ERISA liability relevant to the analysis of 
the underlying case: termination liability, which attaches when any 

plan terminates without enough funds to satisfy its obligations, and 
withdrawal liability, which attaches when one employer in a mul-
tiemployer pension plan leaves the group. ERISA further provides 
that the sponsor of a terminated plan (typically, the employer) and 
any “trades or businesses” related to the sponsor through ties of 
common ownership are also jointly and severally responsible for 
liabilities of underfunded pensions. This is known as “common 
control liability.” 
When Findlay became insolvent in 2009, it had $18 million in 
underfunded pension liabilities (an amount that is now arguably in 
excess of $30 million when fines and interest are included). Facing a 
series of difficult options, Findlay eventually arranged an asset sale 
whereby Findlay’s equipment, inventory and receivables from two 
of Findlay’s plants were sold to a company called F.I. Asset Acquisi-
tion, for a price of $2.2 million in cash and $1.2 million in assumed 
trade debt – excluding pension liabilities.  
However, Michael Gardner, the son of the founder of Findlay, and 
the chief executive officer of Findlay until shortly before the asset 
sale, was also a managing member at F.I. Asset Acquisition. After 
the sale to F.I. Asset Acquisition, Michael Gardner transferred the 
Findlay assets two more times, eventually creating two new entities, 
the Successors, to own the Findlay Assets. Those new businesses, 
operating on the same property originally owned by Findlay, em-
ployed many of Findlay’s old workers, and sold products to Find-
lay’s largest customer. In the years after the sale, the new companies 
achieved positive net income while Findlay’s pension liabilities 
remained unsatisfied. The PBGC eventually filed suit to seek collec-
tion of the underfunded pension liabilities from the Successors and 
the Trust. That suit focused on two main issues, as outlined below.
Common Control
First, the PBGC alleged that the Trust was under common control 
of the same family that also controlled Findlay and, while under 
such control, the Trust leased land to Findlay for several years and 
derived rental income from the company. The PBGC also argued 
that the Trust was a “trade or business” under ERISA and, therefore, 
commonly controlled. The Sixth Circuit reasoned that the “cate-
gorical test” was the appropriate standard to apply under ERISA. 
This standard provides that “any entity that leases property to a 
commonly controlled company is categorically a trade or business 
for ERISA purposes.”  In adopting this “categorical test,” the Sixth 
Circuit focused on substance over form in this transaction. The court 

Buyer Beware: Sixth Circuit Expands PBGC’s Ability to Recover Underfunded 
Pension Liabilities—Is Expansion of Successor Liability Next?
By Michael J. Kaczka and Maria G. Carr, McDonald Hopkins

continued on page 6
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insisted that ERISA and the PBGC exist to “hold employers liable 
for their employees,” and “what is important is determining whether 
those assets were effectively Findlay’s and thus should be used to 
help pay what Findlay promised its employees.”  
The Sixth Circuit was not persuaded by the fact that the Trust was 
originally established for the well-being of the founder’s sisters 
during their life – because, upon their death, the Trust was to be split 
between the majority owners of Findlay. Rather, the Sixth Circuit 
noted that the Trust could be held responsible for Findlay’s pension 
liabilities because “when a business gives land to the business’s sole 
owner, who then puts it in a trust – run by his sons – which then 
leases the land back to his business, that land never stopped being a 
part of the company’s functional assets.”  The court leaned heavily 
on the premise that the common-control rules of ERISA exist to stop 
employers from escaping liability by spreading their assets.   
Successor Liability 
Second, the PBCG asserted that the federal common law successor 
liability standard for ERISA should be applied to the Successors 
for Findlay’s underfunded pension liabilities. Once again, the Sixth 
Circuit focused on substance over form, noting that “ERISA’s 
fundamental protection of employment benefits functions in two 
ways: guaranteeing that employees receive the benefits they were 
promised and making sure that employers keep up their end of the 
deal.” The court, while not specifically making findings about the 
Successors’ actual liability (that issue was remanded back to the 
district court), did believe it was compelling that Michael Gardner – 
as Findlay’s former CEO, board member, and 45 percent sharehold-
er – had significant information about Findlay’s debts and pension 
funding prior to buying the Findlay Assets.  
The Sixth Circuit also noted that by operating on former Findlay 
sites, employing some of Findlay’s former employees, and selling to 
Findlay’s principal customer, the transfer to the Successors was “the 
kind of transaction that frustrates the fundamental policies of ERI-
SA,” and Findlay “did not keep its promises to its employees.” The 
court also considered the potential substantial impact of the Findlay 

case on future transactions, noting that “if there is no successor 
liability here, this case will provide an incentive to find new, clever 
financial transactions to evade the technical requirements of ERISA 
and thus, escape any liability.” However, the court did caution that 
the application of the equitable doctrine of successor lability should 
balance competing interests – protecting asset purchasers from 
being blindsided by massive liabilities; and guaranteeing that em-
ployers cannot easily avoid their ERISA obligations through clever 
financial transactions.
Conclusion
Ultimately, the case was remanded back to the district court for 
further proceedings, but the implications of this decision are import-
ant for all involved in distressed businesses, especially those with 
outstanding pension liabilities. First, the Sixth Circuit has confirmed 
that the PBGC may cast a wider net when seeking to collect on out-
standing pension liabilities. The PBGC may pursue trusts, company 
founders, family members and any affiliate organizations regardless 
of the intentions surrounding the transaction. A “trade or business” 
under ERISA now has a more expansive meaning in the Sixth 
Circuit.  Furthermore, the Sixth Circuit makes clear that substance, 
rather than form, should govern court scrutiny of exposure to poten-
tial pension liability.  
Technical compliance with the rules may now not be enough. This is 
especially important to consider when advising companies or busi-
ness owners on how to restructure or sell assets, particularly if such 
a transaction might involve related parties, family trusts, or trans-
actions not quite at arm’s length. Finally, it remains imperative for 
practitioners to consider and weigh whether a Chapter 11 bankrupt-
cy, versus a state court proceedings or an out-of-court transaction 
might be the best vehicle to mitigate the risks of successor liability, 
particularly in cases involving assets associated with legacy pension 
plans. Given the new potential for successor liability under ERISA 
in the Sixth Circuit, there may no longer be any adequate substitute 
for a “free and clear” bankruptcy sale order.

Feature Story continued
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ANNUAL HOLIDAY PARTY 
Registration:  
Mail – TMA, 1120 Chester Ave., Ste. 470 Cleveland, OH 44114 
Email – admin@tmaohio.org 
Phone – 216.861.5627 
Online – www.turnaround.org  

What: Incredible networking with incredible views of the lakefront, fantastic food and legendary libations 
When: Dec. 6, 2018 
Time: 5:30 – 8:30 PM 
Where: Downtown Hilton Hotel in Eliot’s Living Room; 100 Lakeside Ave. Complimentary Valet Parking 
Cost: Member $60;  non-member $90 ; NextGen / Governmental $45 

Thanks to our 2018 Ohio TMA Sponsors 
 
 

Platinum Sponsors 
Baker & Hostetler LLP ▪ BDO USA LLP ▪ Brouse McDowell ▪ Calfee Halter & Griswold LLP ▪ Chikol Equities, Inc. ▪ Inglewood ▪  

▪McDonald Hopkins ▪ Park Ohio Holdings ▪ Phoenix Management Services ▪ Skutch Arlow Group 
 

Silver Sponsors 
Crestmark ▪ Morris Anderson ▪ Presidential Financial Corp. ▪ Ritchie Bros. ▪ Siena Lending Group ▪ Thompson Hine ▪ Walter Haverfield 

Name _________________________________________________________________________ 

Company ______________________________________________________________________ 

Address _______________________________________________________________________ 

City _____________________________ State _________ Zip ___________ 

Guests ________________________________________________________________________ 

Phone _________________ Email __________________________________________________ 

Credit Card # ___________________________________________________________________  

Exp. Date _________________________ 


