


WE’RE ALL IN THIS TOGETHER 

- LET’S MEDIATE!
June 4, 2020 
4:00 PM EST



We’re All In This 

Together –

Let’s Mediate!

AGENDA
➢Choosing Mediation

➢Is Now a Good Time to Mediate?

➢Remote Mediation

➢Mediation Pursuant to Court Order

➢Mediation Considerations

➢Choosing a Mediator

➢Q & A



SPEAKERS

Honorable Robert D. Drain
U.S. Bankruptcy Judge

U.S. Bankruptcy Court, 

Southern District of New York

Deborah A. Reperowitz
Co-Chair Bankruptcy, Workouts

& Creditors' Rights 

Stradley Ronon Stevens  

& Young, LLP

Aaron Kleinmann
Senior Manager, 

Senior Counsel

Capital One

Legal Department



ADVANTAGES OF MEDIATION

➢ Parties control process and outcome

➢ Economical in terms of time and money

➢ Mutually satisfactory outcomes when agreed to rather than imposed 

by a third party

➢ Higher rate of compliance than outcomes imposed by a third party 

➢ Predictability

➢ Comprehensive, customized outcome

➢ Potential for future business/personal relationship

➢ If a full settlement is not achieved, a partial settlement or narrowing of 

issues may be accomplished

➢ If a settlement is not achieved, insights/information leading to better 

trial preparation may be gained



IS NOW A GOOD TIME TO MEDIATE? 

➢ Is the population more inclined to relate to others and to sympathize, empathize and compromise in this

frightening, uncertain time?

➢ Do litigants have a greater need for financial certainty given the current financial condition of the

country/world, making them more inclined to compromise?

➢ Does the backlog of cases resulting from the court closures and the extensive litigation that has emerged

concerning Covid-19 and related stimulus packages have any impact on parties’ decisions to mediate

and/or compromise?

➢ Does this backlog of cases have any impact on courts’ decisions to compel mediation, and the success of

mediations generally?



REMOTE VS IN-PERSON MEDIATION

Pros

Immediately Available

No Travel Required

Cost and Time Savings

Allows Broader Participation

Cons

Difficulty “Reading” the Room

Doesn’t Create the Same 
Solemnity as In-Person Mediation



REMOTE MEDIATION TIPS

➢ Navigate and familiarize yourself with technological platforms (e.g.: Zoom, Google Hangouts, Webex) 

before selecting platform

➢ Consider availability of technological options at platforms:

➢ Waiting room to control attendees

➢ Separate digital rooms

➢ Screen sharing

➢ Private texting 

➢ Texting transcripts

➢ Ability to stop sound and video

➢ Recording (and confirmation that recording feature is off)

➢ Check your equipment before beginning (including how you will appear and your background)

➢ Obtain mediator’s mobile number in case of disconnection

➢ Obtain mobile numbers from members of your team in case you want to communicate offline

➢ Follow guidance from governing courts (e.g., standing orders, local rules)

➢ Follow rules established by agreement of the parties or court order

➢ Follow guidance from ADR organizations  



MEDIATING PURSUANT TO AGREEMENT

➢ Contracts may contain mediation requirements

➢ When parties have not agreed in advance to mediate, they generally may agree to mediate at any point

during litigation

➢ Consider including the following in your mediation agreement:

➢ Methodology for selecting the mediator (are you using AAA, JAMS, CPR, etc.? what happens if the

parties cannot agree on a mediator?)

➢ Confidentiality provisions

➢ Mediation fees and expenses

➢ Choice of mediation platform if remote

➢ Location of mediation if in-person

➢ Choice of law provision

➢ Conflicts disclosure of mediator

➢ Statement that no attorney/client relationship exists or is being created between mediator and any

party

➢ Prohibition of lawsuits against the mediator

➢ Mediator indemnification provision



MEDIATING PURSUANT TO ORDERS AND RULES

➢ Court Imposed Mediation

➢ Court order may cover certain group of cases (e.g.: preferences, tort claims)

➢ Court order may require mediation at certain times in litigation (e.g.: following dispositive

motions or at close of discovery)

➢ Court order may require mediation of one discreet issue

➢ Judge may direct mediation because he/she believes the time is “right”

➢ Sample Orders Directing Mediation

➢ In re Bernard L. Madoff Investment Securities LLC (Bankr. S.D.N.Y. Case No. 08-01789 (SMB))

– ECF No. 3141.

➢ In re Purdue Pharma L.P. (Bankr. S.D.N.Y. Case No. 19-23649 (RDD)) – ECF No. 895.

➢ In re Lehman Brothers Holdings Inc. (Bankr. S.D.N.Y. Case No. 08-13555 (SCC))



MEDIATING PURSUANT TO ORDERS AND RULES (CONT’D.)

➢ Standing Orders/Local Rules

➢ Some courts have fulsome mediation programs, including standing orders or local rules. Many

courts, such as the bankruptcy courts for the southern and eastern districts of New York, also

maintain a list of approved mediators. See e.g.: United States Bankruptcy Court Southern

District of New York General Order M-390; Rule 9019-1 of the Local Bankruptcy Rules for the

United States Bankruptcy Court for the Eastern District of New York.



CHOOSING A MEDIATOR

There are organizations that maintain lists of vetted

mediators and can assist in the selection of your mediator,

such as AAA, JAMS or CPR. These companies provide

mediation services that go beyond mediator selection and

they charge for their services. Alternatively, the parties

may have agreed to a mediator selection process. An

often debated topic is whether the parties wish to have an

active judge, retired judge or non-judge serve as their

mediator.



CHOOSING A MEDIATOR (CONT’D.)

Once this decision is made, you should consider a checklist of qualities when considering potential mediators.

Suggested checklist qualities include:

➢ Reputation

➢ Mediation/Business expertise

➢ Ability to elicit trust & confidence

➢ Creativity

➢ Capacity for unbiased decision making

➢ Patience/tolerance

➢ Open mindedness

➢ Persuasiveness

➢ Leadership

➢ Tactfulness

➢ Credibility

➢ Objectivity

➢ Adaptability

➢ Perseverance

➢ Appearance



PREPARING FOR MEDIATION

➢ Designate decision-makers 

➢ Obtain range of settlement authority

➢ Prepare cost-benefit analysis to litigation 

➢ Honestly assess risk and cost metrics

➢ Know your adversary

➢ Know your adversary’s counsel

➢ Open your mind to new ideas to resolution

“The mediation process doesn’t work for anybody unless it works for everybody”



PREPARING FOR MEDIATION (CONT’D.)

➢As you think back on the dispute, what is the heart of the matter for you?

➢How do you think the events that gave rise to the dispute looked to the other people involved? What 

would you have done in their shoes? 

➢What would help you understand your opponent’s perspectives better?

➢What factors beyond the control of the parties contributed to the dispute?

➢What might you have done differently if you had the opportunity to go back and relive the relevant 

events?

➢Assuming anything is possible, what would you like to talk about at the mediation? What do you 

think the other participants would want to discuss?

➢What are the practical concerns that inform your perspective on settlement?

➢What other concerns are relevant to your thinking about settlement?

➢What would it feel like to have the dispute over? What would a fair resolution of the dispute look like 

to you?

➢What would it feel like to have the case proceed? And end favorably to you? 

Unfavorably?



Q&A
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